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SUBMISSION TO THE TREASURY ON 

QUESTIONS ARISING FROM THE REGULATORY RESPONSIBILITY BILL 
 
 
1. INTRODUCTION 
 
1.1 Federated Farmers welcomes the opportunity to provide this submission to 

the Treasury on the discussion paper Questions Arising from the Regulatory 
Responsibility Bill.  

 
 
2. SUMMARY OF RECOMMENDATIONS 
 
2.1 Federated Farmers recommends that the Government should: 
 

(a) Proceed with passing the Regulatory Responsibility Taskforce’s Bill as 
soon as practicable. 

(b) Assign a high priority on work to extend the Regulatory Responsibility 
Bill to local government, with the Bill to specify a date by which local 
government would be included. 

(c) Assign a high priority to extending the provisions of the Public Works 
Act 1981 to provide compensation for takings and impairments of both 
real and personal property. 

(d) Assign a high priority to establishing the Productivity Commission.  
(e) Do all it can to support a change in culture away from excessive risk 

aversion and a ‘government knows best’ mentality. 
 
 

3. GENERAL COMMENT ON REGULATION 
 
3.1 Federated Farmers has always taken a strong interest in regulation and its 

implications for and impacts on farming businesses.  We acknowledge that a 
level of regulation is necessary but excessive or poor quality regulation can 
pose significant costs far outweighing the benefits.   

 
3.2 Compliance costs are the most high profile ‘cost’ of regulation.  However, 

compliance costs are only the administrative and time costs of complying with 
regulation and as such they do not necessarily include all the costs arising 
from regulation.  For example they exclude the costs associated with no 
longer being able to undertake an activity that had been permitted prior to the 
regulation and they exclude the amount of the tax or fee that is paid. 

 
3.3 Nevertheless, surveys on compliance costs provide a useful indication of the 

costs of regulation and where they fall.  Since its inception, Federated 
Farmers has participated in the Business New Zealand-KPMG Compliance 
Cost Survey.  This survey has consistently shown that compliance costs fall 
particularly heavily on small businesses, such as farms.  For example, in the 
(most recent) 2008 survey farmers had a particularly high compliance burden 
with the average total cost per employee for Federated Farmers respondents 
being $2,127, nearly three times the average for all respondents ($728). The 
average compliance cost per farm business was $9,1061. 

 

                                                 
1
 Business NZ-KPMG Compliance Cost Survey 2008.  
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3.4 The issues of greatest concern for farmers are slightly different from those of 
businesses in general as shown in the table below.  Local government and 
the RMA are of greater concern while employment-related issues are of 
lesser concern.  This reflects the nature of farming businesses which are land 
intensive and make use of natural resources such as water, while most 
farmers employ fewer people than the average business. 

 
All Respondents Federated Farmers’ Respondents 

Rank Issue % Rank Issue % 

1 Tax 70 1 Tax 70 

2 ACC 34 2 Local Government 47 

3 Employment Relations Act 32 3 RMA 31 

4 Health & Safety in employment 30 4 ACC 29 

5 Holidays Act 21 5 Statistics NZ surveys 25 

2008 Business NZ-KPMG Compliance Cost Survey  

 
3.5 Federated Farmers is also undertaking a six monthly Farm Confidence 

Survey.  This survey, which commenced in July 2009, has shown that 
regulation and compliance consistently ranks as a significant concern for 
farmers.  This is true for both central government and local government. 

  
3.6 Federated Farmers has therefore long supported initiatives to improve the 

quality of regulation (including removing regulation where appropriate) and to 
reduce compliance costs. 

 
3.7 What is clear to farmers is that New Zealand has a problem with both the 

volume of legislation passed and the quality of that regulation.  This is caused 
by a culture of excessive risk aversion and a ‘government knows best’ 
mentality in both central and local government.   

 
3.8 Attempts have been made to improve the quality of regulation, exemplified 

most recently by the intent of the 2009 Government Statement on Regulation. 
However, these measures have yet to stem the tide and if anything the 
volume of regulation seems to be increasing.  In our view the current regime 
will never be enough on its own to achieve or sustain the kind of 
improvements that New Zealand needs.  There needs to be a real culture 
change and we submit that this requires legislation to make officials and 
politicians (at both a central and a local level) take notice. 

 
3.9 In the respect of culture one of our members drew attention to James A 

Michener’s comments on New Zealand life in the 1940s and 1950s from 
Tales of the South Pacific (1947) and Return to Paradise (1951), noting that 
the author’s remarks were still instructive for 2010: a society bound and 
constrained by too many rules that restrict our ability to grow a wealthy 
economy. 

 
 
4. COMMENT ON REGULATORY RESPONSIBILITY BILL 
 
4.1 Federated Farmers has been a consistently strong advocate for a Regulatory 

Responsibility Bill.  In 2001 the Federation was one of four business 
organisations which sponsored a study entitled Constraining Government 
Regulation.  The study recommended that there should be a Regulatory 
Responsibility Act to be the third pillar for good public policy – the other two 
being the Reserve Bank Act and the Fiscal Responsibility Act. 
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4.2 In 2006, the Regulatory Responsibility Bill was drawn from the ballot of 
Private Members’ Bills.  In 2007 and 2008 the Bill (which was based on the 
draft Bill in Constraining Government Regulation) was considered by 
Parliament’s Commerce Committee.  Federated Farmers submitted in support 
of the Bill. 

 
4.3 The Committee wrestled with the Bill, with one of the biggest problems being 

constitutional in that there were fears that if passed as introduced the Bill 
would override the supremacy of Parliament.  However, the Committee’s 
attempts to address this concern would have removed many of the Bill’s teeth 
so eventually it reported the Bill back to the House suggesting that more work 
should be done on the Bill by an expert taskforce. 

 
4.4 After the 2008 election the Confidence and Supply Agreement between 

National and ACT provided for a Regulatory Responsibility Taskforce to be 
established to consider what amendments would be needed to get the Bill 
passed.  In September 2009 the Taskforce presented its report (with draft Bill) 
to the Ministers of Finance and Regulatory Reform and in October the report 
was publicly released.   

 
4.5 The Taskforce’s Bill is essentially a transparency mechanism, similar to the 

Fiscal Responsibility Act (provisions now included in the Public Finance Act).  
It states the principles for responsible regulation, which are designed to 
accord with and reflect broadly accepted principles of good legislation, and 
are in six broad categories: 

 

 Rule of law – legislation should clear and accessible, not adversely affect 
rights or impose obligations retrospectively, treat people equally before 
the law, and resolve issues of legal right and liability by application of law, 
rather than exercise of administrative discretion; 

 Liberties – legislation should not diminish a person’s liberty, personal 
security, freedom of choice or action, or rights to own, use or dispose of 
property, except as necessary to provide for any such liberty, freedom or 
right of another person. 

 Taking of property – legislation should not take or impair, or authorise 
the taking or impairment, of property without the consent of the owner, 
unless it is necessary in the public interest and full compensation is 
provided to the owner, such compensation to be provided to the extent 
practicable by or on behalf of the persons who obtain the benefit of the 
taking or impairment. 

 Taxes and charges – legislation should not impose or authorise the 
imposition of taxes except by or under and Act, nor should it impose or 
authorise charges that exceed the reasonable cost of providing the goods 
or services or the benefit that payers are likely to obtain; 

 Role of Courts – legislation should preserve the Courts’ role of 
authoritatively determining the meaning of legislation and where 
legislation authorises a public entity to make decisions that may adversely 
affect any person or property it should state appropriate criteria for making 
those decisions and provide a right of appeal against those decisions to a 
Court or other independent body.  

 Good law making – legislation should not be made unless those likely to 
be affected by the legislation have been consulted and there has been a 
careful evaluation of the need for legislation to address the issue 
concerned.  Furthermore the benefits of any legislation should outweigh 
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its costs and any legislation should be the most effective, efficient and 
proportionate response to the issue available.  

 
4.6 The Bill would require ministers and chief executives to certify whether the 

legislation is compatible with these principles, and whether any incompatibility 
is justified. 

 
4.7 Federated Farmers strongly supports these principles and when we consulted 

our elected representatives there was unanimous agreement with them.  We 
particularly support the principle around the taking of property as it is 
consistent with the Federation’s long-standing campaign to protect and 
promote private property rights and the rights associated with property 
ownership. 

 
4.8 Initially the Bill would only apply to new legislation enacted after its passage 

but there will be a 10 year transition period before all legislation will be subject 
to it.  In the meantime the Taskforce wants ministers and departments to 
review their legislation to ensure it is compatible with these principles.  We 
support this provision. 

 
4.9 The Bill provides a new role for the Courts to make declarations of 

incompatibility with the principles in the Bill, but otherwise it would specifically 
exclude any power to make injunctive or compensatory orders on the basis of 
the Bill’s principles.  It would require the Courts to interpret legislation 
consistently with the Bill’s specified principles if possible.  We agree with this 
approach. 

 
4.10 The Bill would also require every public entity to use its best endeavours to 

regularly review all legislation that it administers for compatibility with the 
principles and provide for the Minister responsible for the Bill to issue 
guidelines to public entities on criteria to be used and the steps to be taken in 
ensuring legislation to be regularly reviewed.  We support this provision. 

 
4.11 The Taskforce determined that local government should not, at this time, be 

made subject to the Bill.  Instead it recommended that further work should be 
undertaken to address how best to ensure quality legislation at a local 
government level.  The Federation’s strong preference is for the Bill to be 
extended to local government as soon as practicable.  As discussed in 
section 3 above, farmers are particularly concerned about the costs of local 
government regulation, which in many cases (particularly its implementation 
of the RMA) is also eroding farmers’ property rights.  We accept that 
extending the Bill to local government might not be possible without additional 
work and we would not want this additional work to delay the Bill.  So, we 
would support the Bill advancing in its current form subject to there being 
certainty about its extension to local government by a specified date.  We also 
note that much of what local government does in terms of regulation is in 
response to national legislation (which will be subject to the Bill). 

 
4.12 The Taskforce has also recommended further work on the appropriateness of 

extending the provisions of the Public Works Act 1981 to provide 
compensation for takings and impairments of both real and personal property.  
We support this work being undertaken as a high priority. 

 
4.13 Overall Federated Farmers welcomed the report as did other business 

groups.  We believe it addresses the concerns of the Select Committee but in 
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a way that retains teeth as a transparency mechanism. The 2025 Taskforce 
also supported the passage of a Regulatory Responsibility Bill. 

 
4.14 Farmers and the wider business community have waited a long time for this 

Bill and much work has been done to refine it.  Federated Farmers now wants 
the Bill advanced as soon as possible. 

 
 
5. RESPONSES TO DISCUSSION DOCUMENT QUESTIONS 
 
5.1 Do you agree that the quality of legislation (Acts, statutory regulations, tertiary 

legislation) in New Zealand is often not as good as it could or should be?  If 
so, what do you see as the main problems with quality, and the main causes 
of those problems?  If not, please explain the reasons for your view. 
 
Yes.  Please refer to our comments in section 3 of this submission for the 
main problems.  We see a culture of excessive risk aversion and a mentality 
of „government knows best‟ as the key causes.  We refer to a quote from 
Gary Banks, Chairman of the Australian Regulation Taskforce: 
 
“A variety of forces appear to be contributing to excessive and poor quality 
regulation and the costs it generates…a fundamental driver is increasing „risk 
aversion‟ in many spheres of life.  In effect, regulation has come to be treated 
as a panacea for many of society‟s ills and in particular is seen as an easy 
means to protect people against an array of risks – big and small, physical 
and financial – that arise in daily life.  Reflecting this view, a failure by 
governments and their regulators to „do something‟ in response to the crisis of 
the moment often brings criticism from political opponents and the media.”2 

 
5.2 Do you agree that existing parliamentary and administrative processes are 

unlikely to be sufficient to encourage substantial improvements in the quality 
of legislation?  Please explain the reasons for your view. 

 
Yes.  Existing processes seem incapable of addressing the „government 
knows best‟ mentality and the culture of excessive risk aversion highlighted 
by the Gary Banks quote above. 

 
5.3 Do you agree that systematic testing of legislation against a set of established 

principles will help improve regulatory quality? 
 

Yes.  Testing legislation against a set of legislated principles would be an 
effective check against the tendency to regulate, provided these principles are 
legislated for.  We note that the Legislation Advisory Committee Guidelines 
contain principles for good regulation but these are „guidelines‟ and in our 
view they have not been effective in stemming the tide or improving the 
quality of regulation. 

 
5.4 What is your view on the range and appropriateness of the principles 

identified by the Taskforce? 
 

As mentioned in section 4 above, Federated Farmers strongly supports the 
principles set out by the Taskforce. 

 

                                                 
2
 Quote taken from Regulation Perspectives, Business New Zealand. 
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5.5 If you would favour additions or changes to these principles, what would they 
be and why? 

 
In the interests of clarity or doubt it is vital that the definition of „full 
compensation‟ is expanded upon:  
 
1. Full compensation as defined by established Commonwealth case law be  
promptly paid for all regulatory interference with private property, so  that the 
individual is left no better off and no worse off. 
 
2. If payment of full compensation is delayed the Crown should pay  
compounded interest from the take date equivalent to the cost of bank  
finance to that individual (this principle was accepted 14 years ago by the 
High Court of Australia  in /Hungerford /and 2 years ago in the UK in /Sempra 
Metals/, but is  ignored by (New Zealand) Crown Law). 
 
3. Access to the Courts to resolve all issues of compensation shall be  
unrestricted, whether by Rules of Court Procedure, Court charges or  adverse 
orders of costs in favour of the Crown 

 
5.6 The Taskforce considered that all levels of legislation (i.e., primary, 

secondary, and tertiary) should be tested against a set of principles.  What 
levels of legislation do you think should benefit from such testing? 

 
All levels. 

 
5.7 Do you agree that stronger benchmarking, transparency and monitoring 

mechanisms will improve the quality of New Zealand’s legislation?  Are there 
other mechanisms that you consider would be superior?  Please explain the 
reasons for your view. 

 
Yes, we believe such mechanisms would be an improvement.   
 
When we consulted our membership a number of people suggested that 
while the Taskforce‟s transparency approach is an important step in the right 
direction, an improvement would be for the courts to be given the power to 
strike down legislation that is incompatible with the principles and award 
compensation.  In their view, such an approach would give the Bill the „teeth‟ 
needed to drive real behavioural change from officials and politicians.  The 
Federation accepts however that such an approach would have constitutional 
implications. 

 
5.8 What are the likely effects of the principles/certification/declaration of 

incompatibility incentive structure? 
 

As a transparency mechanism a declaration of incompatibility should result in 
public embarrassment for politicians and officials.  While the courts would not 
be able to strike such legislation down or award compensation it would 
provide a strong incentive for the government to review and amend legislation 
to ensure it is compliant.  Federated Farmers believes that this could only be 
a good thing for regulatory quality. 

 
5.9 What are the likely effects of the requirement that ministers and chief 

executives responsible for legislation certify as to its compliance with the 



 

8 

 

Principles of Responsible Regulation, including the likely effects on the 
relationship between Ministers and government officials? 

 
The Federation acknowledges that the certification process will be an 
important test in relationships between ministers and their officials.  We 
support having the Chief Executive and Minister jointly certifying as this 
process would help ensure that ministers and officials have researched the 
issues and implications and resolved where legislation is or is not compliant 
with the principles.  Getting these issues robustly resolved at an early stage 
can only be a good thing for regulatory quality.   

 
5.10 Are the courts the best external body to assess the consistency of legislation 

with the principles set out in the Taskforce’s Bill?  If not, what other bodies 
might fulfil this role? 

 
Yes, it has always been an important role for the courts to interpret and 
enforce legislation.  There is presently no other sufficiently independent body 
that could carry out this role. 

 
5.11 What are the likely effects of giving the courts, or your preferred alternative 

agency if you have one, a role in assessing whether legislation is compatible 
with a set of legislative principles? 

 
The Regulatory Responsibility Bill is a transparency mechanism.  As drafted 
by the Taskforce it would not allow the courts to strike down incompatible 
legislation or award compensation.  Its determination would carry moral force 
only, but it would nevertheless provide a strong incentive for Ministers and 
officials to „get it right‟. 

 
5.12 Under the Bill, a court’s exercise of declaration of incompatibility procedure 

does not affect the validity of the legislation at issue.  Nevertheless, some 
commentators suggest that the Bill will alter the relationship between 
Parliament and the courts, particularly given that the courts must take into 
account whether any breach of the principles is ‘justified in a free and 
democratic society’ when deciding whether to make a declaration of 
incompatibility.  Do you think such suggestions are correct?      

 
We disagree.  It has always been an important role for the courts to interpret 
and enforce legislation.  Under the Taskforce‟s Bill the courts will not have the 
power either to strike down legislation or award compensation.  If it did then 
we would be more inclined to agree with those commentators. 

 
5.13 The Bill directs the courts to prefer interpretations of legislation that are 

consistent with the principles (initially only in respect of new legislation, but 
applying to all legislation after 10 years).  The New Zealand Bill of Rights Act 
contains a similar provision.  What do you think the likely effects of this 
provision would be on the body of New Zealand law? 

 
Federated Farmers believes that this direction would assist in improving the 
quality of legislation.  We note that the New Zealand Bill of Rights Act has 
been in force for some years and that government departments had to review 
all their legislation to ensure it was compliant.  The precedent of the New 
Zealand Bill of Rights Act suggests to us that a similar approach for the 
Regulatory Responsibility Bill would be workable. 
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5.14 Are there any other aspects of the Regulatory Responsibility Bill that you 
consider could be clarified or improved? 

 
As mentioned in section 4 above, Federated Farmers has a strong preference 
for the Regulatory Responsibility Bill to be extended to include local 
government. Farmers are particularly concerned about the costs of local 
government regulation, which in many cases (particularly its implementation 
of the RMA) is also eroding farmers‟ property rights.  We accept that this may 
not be possible without additional work, so we would support the Bill 
advancing in its current form subject to there being certainty about its 
extension to local government within a specified timeframe.  We also note 
that much of what local government does in terms of regulation is in response 
to national legislation (which will be subject to the Bill). 

 
5.15 The Taskforce’s Regulatory Responsibility Bill suggests one set of measures 

for improving regulatory quality in New Zealand.  Given your answers to the 
questions above, can you think of any possible measures not suggested by 
the Taskforce that might help improve regulatory quality?  These measures 
may be supplementary to the Taskforce’s suggestions or in place of some or 
all of them.  Please explain the reasons for your views. 

 
As well as the Regulatory Responsibility Bill, Federated Farmers strongly 
supports the establishment of a Productivity Commission, announced by the 
Government earlier this year.  We note that its functions will include: 
 

 Inquiries into productivity-related matters and reporting back to 
Ministers.  

 One-off reviews of existing regulations.  

 Reviews of the efficiency and effectiveness of regulatory agencies.  

 Regulatory impact analysis of a small number of proposed new 
regulations.  

 Research into productivity-related matters, to build up its institutional 
knowledge.  

 Promote public understanding of productivity-related issues.  
 
The Regulatory Responsibility Bill and the Productivity Commission are 
important structural changes. They are necessary but not sufficient on their 
own.  Ultimately New Zealand needs a change in culture away from 
excessive risk aversion and „government knows best‟ mentality.  This culture 
is heavily imbedded with interest groups, the media, and politicians and it will 
take time to change.  Federated Farmers is keen to help in this culture 
change, but the Government needs to do all it can to support such a change. 

 
5.16 Are there any other points you wish to raise that have not already been 

discussed in your submission? 
 

Federated Farmers wants the Regulatory Responsibility Bill advanced and 
passed as soon as practicable. 

 
5. ABOUT FEDERATED FARMERS 
 
5.1 Federated Farmers of New Zealand is a member-based organisation 

representing farming and other rural businesses.  Federated Farmers has a 
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long and proud history of representing the needs and interests of New 
Zealand farmers. 

 
5.2 The Federation aims to add value to its members’ farming business.  Our key 

strategic outcomes include the need for New Zealand to provide an economic 
and social environment within which: 

 
 Our members may operate their business in a fair and flexible 

commercial environment; 
 

 Our members' families and their staff have access to services essential 
to the needs of the rural community; and 

 
 Our members adopt responsible management and environmental 

practices. 


