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1. Introduction

Wellington City Council welcomes the opportunity to comment on the Productivity
Commission Issues Paper - Local Government Regulatory Performance.

Wellington City Council wants to take a proactive forward looking approach to ensure
an effective and efficient regulatory environment.

2. Regulation

The challenge for all levels of government is to deliver effective and efficient
regulation — regulation that is effective in addressing an identified problem and
efficient in terms of maximising the benefits to the community, taking account of the
costs. Local authorities are a significant regulator in New Zealand through their role
in administering various Government Acts.

Regulations can have a significant impact on businesses, both through the
regulations they impose and/or administer on behalf of the Government, as well as
through direct engagement with business. The overall environment should encourage
innovation, while reducing potential negative impacts.

3. Improving Regulation

The questions and issues raised in the Productivity Commission issues paper seek a
better understanding of the implications of regulation on local government and how
to ensure it meets its intended purpose. To achieve this there needs to be a closer and
more collaborative relationship between central and local government. This
collaboration can bring together collective expertise and understanding of the
complexities of regulation so that the desired outcomes are achieved.

It is clear from the issues document and questions asked that the Commission is
seeking to better understand the role of local government in the regulatory process.
The Council believes that by working together and better understanding the roles

local government plays and by collaborating that the answers to these questions can
be found.

The Council is happy to offer access to staff if the Commission wishes to understand
the function of regulation in any particular area.

As a first step the Council would like to discuss what good regulation looks like; at the
highest level good regulation achieves the objectives that it sets out to in the most
efficient way possible. Regulation is also not always the most efficient way to achieve
objectives.

Regulation and the way various regulations work together is complex. Work to
improve regulation needs to start when regulation is drafted, but more importantly
regulations have to be reviewed and changed where necessary to ensure that they are
meeting their original objectives or relevant new objectives. It is likely that local
government officials who deal with enforcing regulations every day will be in the best
place to notice when regulations are not working and identify possible changes.

Wellington City Council suggests creating a forum where Council officers can identify
regulations that aren’t working and work towards improvements with the relevant
Government Departments. This could even be linked to space on the legislative
agenda for an annual amendments bill that addresses less-contentious fixes for
regulations that are not working effectively but might not have the profile on their
own to make the legislative agenda.
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4. What does good regulation look like

A useful starting point for the Commission’s report would be to identify what good
regulation looks like. Wellington City Council recommends the Commission consider
defining a list of the characteristics of good regulation. Bad regulations can impose
unneeded costs on ratepayers and business, hold back economic growth and stifle
new and better ways of doing things.

The Council’s position is that good regulation is regulation that solves the problem it
was designed to solve in the most effective way, taking into account the costs imposed
by the regulation.

We suggest that regulation:

e Needs to be set to the minimum level necessary to achieve objectives and
avoid unnecessary restrictions.

e It should be integrated and consistent with other laws, agreements and
international obligations.

e Should not be unduly prescriptive and, preferably, be specified in terms of
performance or outcomes.

e Should be accessible, transparent, just, and easy to understand and
consistently administered and enforced.

e Must be clear, concise and communicated effectively.

e Should be mindful of the compliance burden imposed, proportionate to the
problem being addressed and set at a level that minimises compliance costs
while still achieving the set objective.

e Be enforceable.!

Good regulation also needs to be enforced well, Regulation should be designed to:

e maximise the potential for voluntary compliance by:

— avoiding unnecessarily complex regulation

— ensuring regulation is effectively communicated

— minimise the costs of compliance (in terms of time, money and effort)
— ensure regulation fits well with existing market incentives

— consider providing rewards and incentives for voluntary action and high
compliance outcomes — for example, by reducing the burden of routine
inspections and granting penalty discounts when minor lapses occur

— nurture compliance capacity in business — for example, by providing
technical advice to help businesses to comply with regulation.

¢ maintain an ongoing dialog between government, councils and the business
community to ensure that regulators have a good understanding of the types
of businesses they are targeting

e adequately resource regulatory agencies

! Coghlan, P. 2000, ‘The principles of good regulation’
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e use risk analysis to identify targets of possible low compliance

e develop a range of enforcement instruments so that regulators can respond to
different types of non—compliance

e monitor compliance trends in order to gauge the effectiveness and efficiency
of enforcement activities.

5. Local and National Collaboration to improve
regulation

In response to the Commission’s question on focus, Wellington City Council suggests
that the most effective way to improve regulation outcomes is to set up a way of
reviewing and updating regulation.

Regulation can only be improved when local and central government work together
on regulation formation and upkeep. Currently the regulatory impact analysis allows
some consideration of the impacts of regulation on those that implement it. The
Regulatory Impact Analysis Framework provides a significant opportunity and
benefit for central government to engage with local government, in addition to Local
Government New Zealand (LGNZ).

Consultation promotes regulatory quality as it allows affected parties and other
stakeholders to provide feedback on the design and the effects of a regulatory
proposal. It also builds legitimacy around a regulation, increasing the likelihood of
compliance and decreasing enforcement costs.

We recommend that Government includes local government in the consultation
process with other Government Departments as policy and legislation is being
considered.

The forum suggested in this submission could identify regulations that aren’t working
and work towards improvements with the relevant Government Departments. This
could even be linked to space on the legislative agenda for an annual amendments bill
that address non-contentious fixes for regulations that are not working effectively but
might not have the profile on their own to make the legislative agenda.

To ensure that the councils’ approach to regulation remains current while the context
is changing, the Commission should consider the establishment of a collaboration
mechanism whose purpose would be to:

e ensure that central and local authorities have an ongoing shared
understanding of the regulatory outcomes that central government is seeking,
their relative importance to the Government, and the respective
accountabilities of the two levels of government in administering and
enforcing regulation to achieve these outcomes.

¢ identify specific challenges facing councils in achieving these outcomes (for
example with respect to resources or capabilities) and accountabilities for
addressing them.

The Council cooperates with central government agencies in a number of ways to
enforce both local and central regulations. Cooperation is already effective in a
number of areas, examples include:

City safety officers work with the police to help enforce central regulations. This
cooperation ranges from collecting evidence on crimes such as graffiti to monitoring
CCTV cameras to prevent crime.
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City parking enforcement officers work in cooperation with central government on
vehicle tax and safety. City safety officers issue infringement notices for out of date
warrant of fitness and car registration. This role is shared with the Police.

6. Examples of current problems that collaboration can

improve

Problems Issue
Building | Alcohol | RMA Dog Control | Encroachments,
Act Act LGA

Overly X X

prescriptive

Excessive costs | X X X X X

to LG and

business

Prevents X X X

innovation

Limited local X X X

decision making

Limited review X X

possibility

6.1 Overly prescriptive legislation and inflexible mandatory processes

The forum would be an opportunity to identify and examine options to improve
overly prescriptive legislation that is not achieving its desired outcomes.

For example the Dog Control Act is highly prescriptive legislation that sets out the
processes Councils must follow. This prescription limits any innovation in processes
and/or practices. As an example every dog must be re-registered on 30 June every
year, this means that Councils must deal with thousands of re-licence requests once a
year. This process happens even if there is no change in the status of the dog. It
would be hard to find a defender of the current process. However, there is little
chance of change as users and councils bear the costs, and the issue on its own is not
deemed as large enough for its own corrective legislation.

6.2 Excessive costs- Understanding legislative costs

The costs of legislation are not always apparent to Central Government with the
transfer of implementation, monitoring, enforcement and compliance roles to local
government. There are many examples where local authorities take on responsibility
for both the decision and costs of regulation. To use the same example, under the
Dog Control Act, dogs must be re-registered with the council every year on a
prescribed date. Under this Act, council is also responsible for prosecution and
enforcement costs — for which the administrative costs are mostly not recoverable.
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Another example of legislation that imposes regulatory costs that may not always be
justified is the Resource Management Act. The Act imposes significant costs and time
through the requirements of the First Schedule, which defines the manner in which
district plans are prepared. These can be seen as entirely justified when Councils
make changes with large impacts on people; however there is currently no flexibility
in the First Schedule to recognise the scale and scope of issues. Due to the inflexible
nature of the provisions the same requirements apply whatever the scale of the
change.

Minor Amendments Plan Change

Every 12-18 months, the Council notifies a "Minor Amendments" plan change.
Typically this plan change contains minor matters such as amendments to zone
boundaries to reflect development on the ground (for example, to zone land that has
been already developed for residential use, to a residential zoning) or updating
references and quotes in the Plan to reflect changes to recent legislation. These
changes have little or minor impact on the community, and attract very few
submissions (if any). However, the RMA First Schedule requires this type of plan
change to go through exactly the same costly process as an extensive review (major
plan change) which potentially affects large numbers of people and properties.

While the RMA First Schedule process may be entirely appropriate for most plan
changes, there is no ability for local authorities to modify the process consistent with
the nature and importance of the change and its impacts. Wellington City Council
would encourage the Commission to consider the merits of a regulatory regime that
provides flexibility as a way of avoiding unnecessary costs and delays in a variety of
areas.

Local Government Act

The Local Government New Zealand — Costs of Regulation on Local Government
(2009) report by Price Waterhouse Coopers provides an insight into the transferred
costs associated with four pieces of central government legislation. Key findings from
the report were:

e The long term plan components of the Local Government Act took up
620,000 staff hours and $48 million in consultants for 56 Councils

e The Health (Drinking Water) Amendment Act has resulted in more than $43
million of local government expenditure on external help

e 50% of Council Costs would not have been incurred without legislation being
a key driver

e Some of the cost burdens arising from new legislation could be relieved by
less onerous legislation; this can be identified by working more
collaboratively.

These costs are not necessarily excessive; the report demonstrates the magnitude of
the costs involved.

6.3 Innovation

The Commission asks for examples of innovation. The Council is often confronted
with community concerns around how to interpret regulations and/or regulatory
provisions changing or changes not being well documented or understood by users.
The formation of a forum could identify regulations that are not well understood and
target public education of regulation provisions and any changes to regulation
provisions. Another more innovate option would be to establish a service or role to
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assist users in navigating regulation where the costs of the ambiguity are higher than
the costs of providing an interpretive service.

An example of this kind of service is Film Wellington where a service navigates the
various interactions with Council required when in the process of filming, such as
road closures and permits.

Innovation can be stifled when Councils who enforce regulation cannot alter the
process. This can be seen with building consents and inspections where small easily
fixed faults result in a re-run of process. Work can be significantly held up for minor
issues such as a missing handrail, smoke detector, or documentation such as an
energy works certificate, this has resulted in more expense for business. If Councils
were given more flexibility maybe an approach where agreement is given subject to
addressing the fault could be used on a common sense basis.

6.4 Local Perspective leads to good regulation

The Commission’s Issues Paper raises concern that inconsistencies between local
authorities add to costs faced by individuals and businesses. While the word,
‘inconsistency’, has negative connotations, there can also be cases where some
variation is desirable. The differences between local authorities in terms of their
priorities and their geographic size, population density, social demographics,
resources and capacity mean that some level of inconsistency between local
authorities is both desirable and inevitable. The local government sector is extremely
diverse in the communities it serves, the challenges it faces, and the resources that
are available to it.

The Council believes that the ability for councils to be flexible in responding to local
issues is desirable and essential.

Although you note that anyone can make a submission you should consider how the
public can engage and make a contribution to this inquiry. It may be that you need to
investigate options to engage more actively with the public.



