
1 
 

  
8 May 2014 
 
 
 

NEW ZEALAND PRODUCTIVITY COMMISSION  
- REGULATORY INSTITUTIONS AND PRACTICES  

DRAFT REPORT March 2014 
 

1. Seafood New Zealand appreciates the opportunity to provide feedback on the Regulatory 
Institutions and Practices draft report of March 2014.  The inquiry is being undertaken by the 
New Zealand Productivity commission on behalf of the Government with the intent to improve 
the design and operation of regulatory regimes in New Zealand.  

2. Seafood New Zealand (“SNZ”) is a professional organisation delivering industry good services for 
the wider benefit of the seafood industry as currently represented by the aquaculture, 
deepwater, inshore finfish, paua and rock lobster sectors.  SNZ adds value to those industry 
sectors by advising and assisting them to: 

a. Protect and promote the New Zealand seafood industry and its reputation;  

b. Protect and promote the opportunity and right to produce seafood; and 

c. Retain and advance cost-effective access to our international and domestic seafood 
markets.  

3. This submission was prepared by Tom Clark, Policy Manager for Seafood New Zealand, on 
behalf of the seafood sector.  He can be contacted on (04) 802 1514 or 027 213 7567 if there 
are any queries as to the content.  

The Regulatory Impacts on the Sector 

4. The Ministry for Primary Industries estimated that they administer over 9,000 regulatory 
provisions applicable to the seafood sector, many dating back to former regulatory 
environments and some with a lost lineage.  Regulation of the seafood sector changed markedly 
with the introduction of the 1986 Fisheries Act and the Quota Management System.  The Act 
was further amended in 1996 to re-inforce an output based management control regime. 
However many of the provisions contained in secondary regulation are still based on the input 
control regime prior to 1986 rather than the output measures of the current regime.  Even 
within the current regime, input measures are used to protect environmental concerns. 

5. To these 9,000 provisions must be added the provisions applying to the preparation of food 
resources, the control and regulation of the maritime environment, health and safety and 
environmental protection.  It is within that highly regulated space that the seafood sector 
operates. 
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6. In addition to this baseload of regulations, the sector faces new regulations every year, some 
replacement, some additional to the baseload.  While consultation is required for new 
regulations, there is a common feeling in the sector that outcomes are little influenced by 
consultative input.  We have had examples where impractical regulations have been 
implemented as a consequence of poor consultation.  There are also concerns that resources 
are not available to review the existing regulated provisions for relevancy and currency.  We 
have had examples where regulations introduced for a specified [purpose have become 
redundant owing to a change in circumstances but have then been re-used to achieve a 
different objective.  Such practices are not valid.  No amount of representation has resulted in 
corrective action. 

7. As a sector with a substantial number of regulations from a wide number of regulators, the 
sector faces a somewhat confusing array of regulations, some overlapping, from a variety of 
regulatory forms and environments covering all aspects of the operations within the sector.  
There is little that is not regulated.  We therefore appreciate any initiative to improve the 
quality of regulatory regimes.  

General Comment on the Inquiry 

8. We appreciate the significant effort that has been necessary to undertake the inquiry.  The 
main report is extensive and provides an overview of the regulatory environment.   

9. We concur with the need to establish an appropriate regulatory framework to ensure economic 
and social outcomes are maximised without unsustainable levels of externalities.  Differing 
forms and approaches to regulation are appropriate to the circumstances of the activity being 
regulated.  We consider the report provides a high-level map of the regulatory regimes and 
regulators across central government.  The thematic analysis provides an indication of the scale 
and complexity of regulations and the extent to which regulations impact on the life of New 
Zealanders but could look to analyse the form and purpose for regulation being implemented.  
Regulations fulfil a wide range of purposes – some contain decision-making and application 
process statements, some contain activity prohibitions, some contain fees and charges, some 
contain decisions to name but a few.  Some are informative while others have activity impacts.  
It would be beneficial to have some idea of the purpose and nature of the regulations in order 
to assess their impact on activities. 

10. We are concerned that the summary report is somewhat unbalanced.  There appears to be 
more consideration given to improving the management and reporting of regulation activity 
than to improving the quality of regulatory activity.   

11. Management reporting on the extent, nature and outcomes of new regulatory activity is of 
lesser interest to improving the quality of the regulatory base and will not of itself lead to 
improvements in the quality of regulation.  While we see some need for reporting of activity, 
we see no pressing need to establish systems and processes as proposed in R3.1, R3.2, R3.3, 
R14.1, R14.2, R14.3 and R14.4.  We perceive there is little to be gained by adding new functions 
for the Treasury, MBIE and State Services Commission, Ministers and Crown agency managers 
in respect of reporting regulatory activity.  These can only lead to increased management 
overheads and more deadweight for the economy to bear.   

12. Conversely, there appears to be little in the summary that discusses improvements needed for 
consultation and engagement processes which can directly impact on and improve the quality 
of regulation.  The inquiry report identifies many failures and criticisms of consultation and 
engagement processes but fails to proffer suggestions as to how those practices might be 
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improved.  If submitters have no confidence in the consultation and engagement processes, 
they will have no confidence in the resultant regulations.  We would prefer to see any Crown 
resources put into skills, process and practice development rather than “bean-counting” 
outputs. 

13. The terms of reference clearly state the inquiry is not a review of individual regulators, specific 
regulations or the objectives of regimes.  However a number of the recommendations seem to 
focus on individual regulators and their circumstances, for example: 

a. R5.1 Ministry of Transport; and 

b. Appointments to Crown entities. 

14. We find these specific references and recommendations inappropriate and unnecessary. 

15. We were somewhat surprised at the low response to the survey from those who are regulated.   

16. We ourselves did not respond as we were not aware of the inquiry until close to the submission 
date and were concerned not to damage relationships with regulators by providing material 
that might have been communicated in public documents.  We have raised in private our 
regulatory practice issues with our regulators in order to improve the quality and processes of 
regulation.  I suspect a number of companies and organisations found themselves in the same 
situation as ourselves.  

17.  In retrospect, it may have been appropriate for the Commission to analyse the survey 
respondents and then target interviews with non-respondents who operate in highly regulated 
sectors or who face a heavy regulation/consultation workload or who have challenged the 
impost of regulations.  This may have provided more substance and balance to the report and 
greater insight to the impacts poor regulatory regimes have on industry performance.  

The Recommendations 

18. We are surprised at the recommendations for a number of reasons.  Overall, the inquiry’s 
recommendations seem more focused on the management and administration of regulatory 
activity rather than improving the quality of the regulatory base – including through review and 
repeal of redundant regulation.   

Understanding the Regulatory System 

19. It is unclear how more management reporting of the regulatory systems will assist to improve 
the quality of the regulatory framework.     

20. We do not support the management reporting system being established as a priority over 
taking steps to improve the quality of regulation.  

Governance of Regimes 

21. Many of the recommendations relate to the need for good process and guidance for the 
undertaking of regulatory operations, e.g. R4.1, R4.2, R5.2 R5.3, R5.6, and R6.3.   We support 
those recommendations and would like to see them incorporated into a State Services 
Commission manual supporting and guiding the creation of regulatory regimes..   

22. We are however concerned that the recommendations in respect of “Governance, decision 
rights and discretion” fail to address the issues raised in the findings and focus primarily on 
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board appointments to Crown entities.  We perceive that most regulatory legislation arises 
from core central government agencies not Crown entities managed by boards.  However, the 
inquiry findings for this section of the report largely contain recommendations that should be 
consolidated into a best practice manual for the central government sector.  

Consultation and Engagement 

23. We are concerned that there are no recommendations arising from this section of the inquiry.  
For those who submit and are impacted by regulations, consultation and engagement are the 
critical points to influence regulations and ensure that they are appropriate.  The inquiry report 
contains many criticisms and comments on process failures.  We can identify with many of 
those.   

24. The report also provides examples where positive comments on consultation and engagement 
practices have been received.  We expect those to be highlighted in the findings. 

25. Given the problems that are identified and discussed, we would have expected that there 
would be a recommendation for the development of a procedural guide containing best 
practice, procedural guidelines and operational standards to address the identified issues. 

Decision Review 

26. We hold the same view of this section as we hold on the Consultation and Engagement section.  
While the report contains significant issues which are adequately captured in the findings, the 
recommendations do not progress the resolution of the identified issues.  Again the findings 
tend to contain recommendations or at least good practice guidelines.   

27. We find it surprising that the inquiry should comment that it would be inappropriate to provide 
for appeals of ministerial decisions (F10.6) but then in the next finding content that judicial 
review is an important constitutional check on the power of the Executive. 

28. The report concludes that they have no evidence that judicial review is an ineffective method of 
challenging regulator’s decisions and ensuring that they act in proper, lawful and reasonable 
ways.  The report also states that it would generally be inappropriate to provide for appeals of 
ministerial decisions.  We have a fundamental opposition to those statements.  It is too easy to 
characterise the regulated party as still being displeased rather than discuss in some depth the 
limitations on the scope of judicial review, the difficulty of proving unreasonableness and the 
capacity of the regulator to re-present the same material in a re-consideration having only 
addressed the flawed presentation.  

29. There is no reason why ministerial decisions should not be appealed and subject to open 
scrutiny.  It is an essential tenet of a robust democracy that the actions of legislators should be 
open to review by the judiciary, irrespective of who the legislator is.  Citing that the 
“appropriate recourse to exact accountability for these decisions is through the ballot box” 
(p236 of the report) is demeaning and dismissive and does not obviate the issue of flawed 
decision-making.  Ministers and their advising officials are not infallible and there is no 
guarantee that the processes to inform the Minister as to the circumstances of the situation, 
the exercise of his discretion or the review of submissions are robust and reliable. 

30. We are uncertain as to why the adequacy of the Ombudsman’s funding should be reviewed 
should be identified as a recommendation (R10.1) when there is no finding relative to the 
Ombudsmen’s role or constraints on his/her activity and the report itself contains no analysis of 
the performance of the Ombudsmen. 
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31.  We note that while there is a discussion on the role of the Regulations Review Select 
Committee in the earlier sections of the report, there is no mention of the committee and its 
capability to review regulations forwarded under a complaint procedure.  We note with concern 
the comments relating to the lack of acceptance to the Committee’s reviews of legislation 
enabling regulation and the appropriate balance between legislated and regulated provisions.  
We recommend the final report and the recommendations include references to this review 
facility and its findings. 

32. Having found that “a weak review and evaluation culture” is a main feature of the New Zealand 
regulatory system (p9 of the summary report), the report fails to provide recommendations 
that bolster or provide greater access for the review of regulations.  We consider this to be a 
major deficiency in the report. 

Funding Regulators 

33. The issue of funding regulators would seem to be an inappropriate issue for this inquiry.  While 
the terms of reference lists funding as a possible factor that might affect the regulatory 
outcomes, the discussion in the report and the summary refers to the general principles of cost 
recovery, rather than how it might impact on regulatory outputs.   

34. For that reason, we suggest that this section of the report should be deleted as irrelevant.  


