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1. Thank you for the opportunity to comment on the March 2014 Draft Report on 

Regulatory Institutions and Practices.  We note that the inquiry is not a review of 

individual regulators, specific regulations or the objectives of regimes, but rather a wider 

view of New Zealand’s overarching approach to regulation. 

 

2. Our comments focus on the specific regulatory issues where Vodafone has the most 

exposure to, and interest in.  Although made in this context, we hope that these 

comments nevertheless have some more general relevance to any regulation directed at 

addressing market failure.  

 

 

3. This submission should be read in conjunction with Vodafone’s submission on the 

Productivity Commission’s Regulatory Institutions and Practices Issues paper of August 

2013. 

 

General comments 

 

4. Vodafone supports high quality regulatory frameworks, to the extent that they are 

necessary to deliver consumer benefits, competition, certainty and incentives for 

ongoing investment in critical infrastructure.  In the telecommunications sector, the 

framework would include the following characteristics:  

 

a. a regulator with clear functions and duties;  

b. a framework within which the regulator makes decisions that are predictable and 

transparent. This includes broad consistency between regulatory frameworks 

applied across network sectors, except where there are compelling public policy 

reasons for different treatment;  

 

c. regulatory ‘solutions’ are only proposed in response to clearly defined problems 

that cannot be solved by any other means. In other words, intervention requires a 

significant and persisting market failure that is likely to endure unless regulation 

is introduced;  

 

d. problems are well analysed and understood, and the regulator prefers the 

minimum intervention necessary to address the problem, i.e. intervention is 

proportionate.  This includes an assessment of who is affected by a problem, the 

costs of action or inaction, and the costs of intervention vs. non-intervention;  

 

e. regulatory decisions are preceded by genuine discussion and consultation with 

stakeholders;  

 

f. decisions are based on broad and ‘best quality’ evidence, and competing 

evidence is carefully weighed and analysed;  

 

g. reasons for decisions are transparently explained;  

 

h. there is a process for reviewing decisions by an independent entity; and 

 



i.  there is an express requirement for a regular stock-take of existing regulation, 

and provisions that ensure that regulation is retained only if the ‘threshold 

conditions’ that justified it being originally imposed remain in place.  

 

5. Poor quality regulation, or an environment in which a framework is subject to regular and 

poorly planned changes, operates against such objectives.  

 

6. It follows that we endorse Treasury’s best practice principles for regulatory design and 

implementation. 1That is, we agree that good quality regulation is regulation that is 

proportional, flexible, durable, certain and predictable, and transparent and accountable. 

In addition, regulators must be capable, equipped with the people and systems necessary 

to operate an efficient and effective regulatory regime.  

 

7. Reflecting on these indicators of regulatory quality, it is unclear why New Zealand has 

such a wide range of differing approaches to regulating similar network problems.  For 

example, the approach to regulating prices in the telecommunications sectors differs 

substantially from the approach to regulating prices in the electricity, gas or airports 

sector, and again from that which applies to the dairy industry 

 

8. In addition, there are a number of sectors which are currently unregulated which, if a 

standard approach to analysing market failure were applied, , would tend to suggest a 

case for ex ante regulation.   The problem can be characterised both as one of 

“asymmetric regulation” within the same sectors and “bespoke regulation” across 

different sectors.  

 

9. We are encouraged that the Minister is required by section 157AA of 

Telecommunications Act 2001 to complete a review of telecommunications regulation 

by 2019.  This review will include an assessment of whether alternative regulatory 

frameworks, including (without limitation) generic price control, would be a preferable 

and more effective means to promote competition for the long term benefit of end-

users. 

 

10. There does not appear to be a consistent underlying approach to whether, and if so how, 

regulation should be implemented.  There is general asymmetry of regulation in terms of 

both the sectors that are subject to regulation and regulatory methodology.  

 

11. In general, we support alignment of regulation across network sectors. Regulation in 

these sectors (i.e. electricity transmission, telecommunications, gas transmission, or 

airports) has been applied to services to which access is considered essential to promote 

downstream competition (i.e. bottleneck services or essential facilities). In this sense, the 

object of regulation is to mimic the conditions that would pertain in a hypothetical 

competitive market by, for example, requiring access prices to have an orientation to 

efficient costs or other outcomes expected in workably competitive markets.  

 

12. It makes little sense for products and services supplied in different sectors—but with a 

very similar underlying rationale for regulation—to be treated in different ways. Using a 

different set of rules and approaches to regulate a specific sector only makes sense to us 
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where products and services are clearly subject to a broader set of objectives (e.g. social 

goals).  

 

Refocussing on fundamental policy frameworks  

 

13. Decisions to introduce new, or change existing regulation in the telecommunications 

sector is often made too quickly and in response to short term and poorly defined 

problems.  Telecommunications liberalisation occurred between 1987-91 when Telecom 

was established as a fully commercial business, statutory rights were removed, the 

company was privatised and competitors entered the market from 1991.  Formal light-

handed industry-specific regulation was introduced to address key bottleneck access 

issues in 2001. Since then, there has been an ongoing series of major political 

interventions in the sector – including the operational separation of Telecom and 

introduction of local loop unbundling in 2006, and the subsequent structural separation 

of Telecom and Chorus and the Government’s co-investment in the Ultra Fast Broadband 

(UFB) in 2011.   Unlike recommendations or decisions of a regulator made under 

consistent policy settings, these have been major changes in direction that could be 

expected to unsettle investment confidence.  The challenge has been not so much with 

an independent regulator performing its prescribed statutory role, but rather  as a result 

of major changes in direction at the behest of political imperatives.  

 

14. By way of example, in 2013, the Government sought to override regulated copper pricing 

set by the Commission and prescribed under the Telecommunications Act, on the basis 

that the  changes could impact the UFB project and Chorus’ viability.  The Government 

chose to undertake the narrow review through selective use of the wider s157AA review 

required under the Telecommunications Act, with narrow consultation limited to copper 

pricing.   The full s 157AA review requires that the Minister undertakes a wider ranging 

review of the market structure, technology developments and competitive conditions in 

the telecommunications industry at the time of the review - including the impact of fibre, 

copper, wireless, and other telecommunications network investment – and a suitable 

regulatory framework to apply post 2020. 

 

15. Ultimately, the Government did not have any support from either its coalition partners or 

opposition to progress legislation to override the cost-based pricing set by the 

Commission.  Such ad hoc interventions that seek to address perceived short term issues, 

is wholly inconsistent with regulatory certainty and quality competition promoting 

outcomes.   

   

 

16. In other words, a significant and unsettling intervention was justified on the basis of the 

pursuit of an extremely narrow and short term goal.   We strongly support a review 

process that genuinely seeks to develop a framework providing certainly and stability 

over time, which acknowledges industry trends and makes provision for these.  

 

Regulatory independence is vital for long term certainty  

 

17. A well-informed independent regulator is almost always best able to make dispassionate, 

technical decisions on issues relating to the regulation of telecommunications markets.  

 



18. Setting the functions and duties of a regulator, and the framework within which those 

duties are performed, is clearly a matter for politicians. However, having done so, it is not 

appropriate for politicians to play a role in operational decisions (including intervention 

to alter or set aside operational decisions). Where this type of intervention is possible, it is 

likely to perpetuate a short term, expedient approach to market intervention that is 

inconsistent with any principle of good regulatory practice.   Independent and well-

informed regulators are integral to high quality decision making and a consistent 

predictable approach to regulation.  

 

19. We agree with the Commission’s Draft Report which states that: 

 

“There is widespread agreement of the desirability of independent regulators. 

Independence is multifaceted  and is significantly more than formal legal 
designation. Independence supports regulators adopting effective regulatory 

strategies. It does this because independent regulators generally have more 
information and are better able to appraise risks than the media or the public. For 

most regulatory regimes, the arguments for providing more independent 
regulation will be stronger than the arguments for less independent regulation. It 

will usually be appropriate for regulatory powers to be exercised independently of 
political control so they are not used for partisan purposes.”   

“Regulators often have to work with legislation that is outdated or not fit-for-
purpose. Their independence could be enhanced by: ensuring greater 

consistency in the allocation of legislative material between primary legislation 
and types of secondary legislation;  looking for opportunities to delegate more 

rule-making to regulators, particularly in areas with rapid technological change.” 
– 2 

 
20.  Our view is that over time greater regulatory certainty can be achieved through a more 

independent regulator, less subject to political interference, with accountability through 

appeal rights to an independent third party – such as the courts, assisted by technical 

expertise.   

 

21. Currently politicians and officials see themselves as both designers of the policy 

framework, final decision makers in the case of recommendations from the Commerce 

Commission extending regulatory oversight and also as the quasi appellate body for 

companies or individuals who are unhappy with decisions made by the independent 

regulator. This exposes the regulatory regime to mixed incentives, political drivers which 

may or may not be linked to the merits of a particular case, and a greater level of 

uncertainty and poor accountability than would be the case over time with an 

independent regulator subject to appeal rights as a check and balance on decisions.  

 

More independent regulators would require greater checks  

 

22. New Zealand is widely regarded as having a business-friendly regulatory regime. Several 

international surveys have highlighted New Zealand’s favourable characteristics: 
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 ‘New Zealand was ranked first equal in Transparency International’s 2012 

Corruption Perceptions Index as the least corrupt country in the world (along with 

Finland and Denmark). 

 

 In the World Bank’s 2014 Doing Business survey, New Zealand ranked first equal 

(out of 185 economies) for the ease of starting a business and protecting 

investors, second for the ease of registering property and third for getting credit. 

 

 In the World Economic Forum’s 2013-14 Global Competitiveness Report, New 

Zealand came first (out of 148 countries) for legal rights and investor proportion, 

and third for IP protection, the strength of auditing and reporting standards and 

efficiency of the legal framework in challenging regulations. 

 

 New Zealand scored the maximum 100 for the quality of its regulatory system in 

the 2013 Grant Thornton Global Dynamism Index, a 92 for legal and regulatory 

risk (against a global average of 63) and 90 for the business operating 

environment (against 72 for the world). 

 

 New Zealand ranked 4th out of 97 countries for open government, 5th for 

fundamental rights and 6th for limited government and absence of corruption in 

the World Justice Project’s 2012-13 Rule of Law Index.”3 

 

 

23. However, New Zealand’s regulatory system has been described as having a “significant 

degree of inconsistency in the extent to which policy settings are supportive of 

competition” and according to 

Conway (2011), this inconsistency “has been escalating in New Zealand”:  

 

Although policy inconsistency typically increases at the beginning of reform 

programmes, this should subsequently reverse as reforms become entrenched 
and applied more uniformly across the board. In contrast to a number of 

comparator countries, this period of regulatory consolidation has yet to occur 
in New Zealand, indicating an unfinished reform agenda. (p. 16) 

 
24. We note the Productivity Commission’s view that:  

 
A number of important regulatory regimes in New Zealand are young and are still 

settling down. Electricity and telecommunications are the most prominent 
examples. This has created perceptions of risk and instability4.  

 

25. However, the telecommunications market has been deregulated since liberalisation was 

introduced during 1987-91.  The first competitors to the fully commercialised Telecom 

business entered the market in 1991 and were subject to a regulatory framework based 

on competition law under the Commerce Act.   
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26. Where attempts are made to override legislative objectives in the Telecommunications 

Act and where political decision makers are not constrained from changing operational 

regulatory objectives,  then interested parties will use other channels to minimise the 

impact of regulatory decisions on companies in which they have an interest.  

 

Legislative frameworks that minimise the number of objectives and conflicts and 

provide a clear hierarchy of objectives help to support consistent and predictable 
decision making by regulators.5 

 

During the course of this inquiry, there was considerable discussion in the media 

about the stability of New Zealand regulatory regimes, especially following the 
Commerce Commission’s decisions on the pricing of broadband on Chorus’ 

copper network and credit rating decisions for several regulated utilities. Affected 
firms cited assessments by organisations such as Standard and Poor’s that New 

Zealand’s regulatory regime “is less stable than other regimes internationally and 
they see it as a higher risk” (Vector, 2013).6 

 

27. Standard and Poors’ view on the Chorus pricing dispute highlighted several problems 

with the existing telecommunications regime.  While it may be true that some ratings 

agencies and analysts have misunderstood the legislation, parties familiar with the 

Commerce Commission’s rulings were not surprised by the way the regulator interpreted 

the Act.  In fact there was no other interpretation available to the Commerce 

Commission.  Misunderstanding appears to persist amongst some as to the process and 

likely outcomes of Commerce Commission price review processes that are now 

underway.  

 

Regulatory uncertainty arising from political intervention is more problematic 

 

28. In some circumstances, regulators need room to apply their regimes to new cases and 

circumstances; otherwise they may fail to achieve their objectives and reduce public 

harms. So, to some extent regulatory decisions will always have an element of 

uncertainty.   

 

29. Unforeseen changes to underlying regulatory frameworks by Ministers or Parliament are 

a more problematic source of uncertainty. While exercising discretion, the regulator is 

generally subject to oversight and, where necessary, correction - for example, through 

the courts.  Parliament is supreme in the New Zealand constitutional system. As a result, 

sudden or dramatic changes in legislative direction can undermine investor confidence in 

the stability of regulation and the security of their returns. Mighty River Power cited 

former Australian Minister for Resources and Energy, the Hon Martin Ferguson, on the 

benefits of consistent and measured change: 

 

The focus of reform should be on a process of continuous learning rather than 
throwing the rule book out at the first sign of trouble. The pace of reform may 

frustrate commentators but they should appreciate that the legitimacy and 
quality of policy outcomes ultimately depend on proper process being observed. 

(sub. 30, p. 8) 
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Summary 

 

30. Our primary objective is to secure greater consistency across various sectors. For similar 

network industries – such as telecommunications, electricity, gas, airports and dairy we 

think that similar regulatory systems should apply, unless differences can be objectively 

justified.  We agree that New Zealand has suffered from a “set and forget” regulatory 

mentality, and greater emphasis placed on adding, rather than removing, regulation.   The 

consequence is that we now have a multitude of different and inconsistent approaches 

to regulation across similar industries.  A thorough review is long overdue.  

 

31. It remains important that politicians have legislative power to set the policy direction. But 

equally, independent regulators must be allowed to get on with their operational 

business on a day to day basis without risk that specific technical decisions are subject to 

influence or intervention outside of the existing process.   Finally, where participants 

consider the independent regulator has erred then an independent appellate body needs 

to be clearly seen as the legitimate body through which to review regulatory decisions – 

rather than lobbying Ministers.  This requires thresholds for review to be set at an 

appropriate level and also that the review body is seen as a credible forum within which 

to challenge decisions.  

 

 


