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Submission to Productivity Commission on Regulatory Institutions and 

Practices 

Purpose 

1. This submission sets out the Commerce Commission’s views on some of the 

questions posed by the Productivity Commission in its Issues Paper on Regulatory 

Institutions and Practices. 

Introduction 

2. We welcome the opportunity to provide a submission to the Productivity 

Commission.  We agree that the topic of regulatory institutions and practices is 

critical for all New Zealanders and look forward to contributing further, and to seeing 

the outcome of the review. 

3. The Commerce Commission is an independent crown entity. Its purpose is to achieve 

the best possible outcomes in competitive and regulated markets for the long term 

benefit of New Zealanders. We administer competition and consumer protection 

laws and also have regulatory responsibilities in the electricity, gas, 

telecommunications, airports and dairy sectors. 

4. We are providing the submission from our perspective as a regulator with 

responsibility for administering and enforcing the Commerce Act, the Fair Trading 

Act, the Credit Contracts and Consumer Finance Act, the Telecommunications Act 

and the Dairy Industry Restructuring Act.  The submission provides some 

observations about regulatory design and implementation based on our experience, 

focusing on two areas: 

4.1 our regulatory role under Part 4 of the Commerce Act; and 

4.2 our approach to promoting compliance and enforcing competition and 

consumer laws. 

5. The comments provided are not intended to represent government policy but are 

designed to assist in promoting constructive discussion on regulatory design. 

Our regulatory role under Part 4 of the Commerce Act 

6. Under Part 4 of the Commerce Act, the Commerce Commission regulates the price 

and quality of goods and services in markets where there is little or no competition 

and little prospect of future competition. Through regulation we aim to get the right 

balance between providing incentives for regulated businesses to invest, and 

ensuring that household and business consumers are charged prices that align with 

the cost of the goods or services they receive. 

7. We currently regulate the following markets under Part 4 of the Commerce Act: 



2 

1605961_1 

7.1 electricity lines services (distribution and transmission); 

7.2 gas pipeline services (distribution and transmission); and 

7.3 specified airport services (at Auckland, Christchurch and Wellington 

International Airports). 

8. Under Part 4 there are three types of regulation that can apply to regulated 

businesses. They are: 

8.1 information disclosure regulation; 

8.2 price-quality regulation; and 

8.3 negotiate/arbitrate regulation. 

9. We also have responsibility for setting and reviewing the upfront rules that apply to 

these forms of regulation. These rules are known as input methodologies. Input 

methodologies cover significant topics that impact on the returns that regulated 

suppliers can earn including the methodologies for valuing assets, allocating 

common costs, and calculating the cost of capital. 

10. Part 4 is funded by levies from regulated suppliers, which are in turn passed through 

to consumers of regulated services.  We consult on any changes to funding with 

suppliers and consumer groups.  This provides us with valuable input into the 

development of our strategic direction, and advice to Ministers on funding levels. 

Progress to date in implementing Part 4 

11. Part 4 of the Commerce Act was passed in October 2008.  During the last three to 

four years we have focussed on setting the up-front rules (input methodologies), 

putting in place price-quality paths, and new information disclosure requirements for 

suppliers of regulated services.  These are now largely in place.   

12. This work has significantly increased regulatory certainty for suppliers of regulated 

services. Stakeholder understanding of the performance of regulated services and 

the effectiveness of the regime will improve over time as we monitor and report on 

whether the outcomes being sought under Part 4 are being achieved. 

13. We have also increased our focus on stakeholder engagement, with an increased 

focus on briefing stakeholders (such as market analysts) on sensitive decisions, and 

engaging on an informal basis on technical matters with industry. We regularly 

survey stakeholders to understand how effective this work is. 

14. As an example of the additional level of certainty that is emerging, in February 2013, 

market analysts were able to anticipate the draft gas price-quality paths based on 

established approaches and the published input methodologies. We have also 

recently seen active investor interest in the electricity distribution industry with the 

sale of Brookfield’s shareholding in PowerCo to AMP.   
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15. We are continuing to implement the Part 4 regime. Our focus is on incremental 

improvements to the design and operation of Part 4.  Our approach is to: 

15.1 make regulatory decisions that set the right incentives for suppliers - this 

includes building new incentive mechanisms within price-quality paths;  

15.2 take an approach to compliance and enforcement that focuses on risk, and 

uses a range of regulatory tools including education, information, compliance 

advice, and enforcement action; and 

15.3 promote a better understanding of the performance of suppliers of regulated 

services in order to enhance our understanding of whether the economic 

outcomes sought under Part 4 are being achieved. 

Observations associated with the implementation of Part 4 

16. We thought it would be helpful to highlight two additional features of the Part 4 

regulatory arrangements  particularly relevant to the Productivity Commission’s 

inquiry: 

16.1 regulatory independence (Q 14 – 19); and 

16.2 merits appeals (Q 26 – 28). 

Regulatory Independence 

17. Part 4 provides a useful example of why regulatory independence is important, 

consistent with the kinds of considerations outlined in the discussion paper. 

18. As outlined above the Commission is an independent Crown Entity under the Crown 

Entities Act.  This independence means that Ministers are prohibited from directing 

the Commission in respect of its statutory decision making obligations, but we must 

have regard to all of government directions provided to us in writing. 

19. This protection is helpful to all participants as the matters that are subject to 

regulation are of high value, and typically involve long life assets. In addition, the 

Commission regulates suppliers with a range of ownership structures that include 

central government, local government, community trusts and private owners.    

20. These factors mean that both being independent and being seen to be independent 

are critical for the implementation of Part 4 regulation in order to promote 

confidence across all of our stakeholders – suppliers, consumers, government, and 

investors. 

Merits Appeals 

21. Merits appeals were introduced under Part 4 and provide interested parties with a 

mechanism to seek a full review of our input methodologies before a High Court 

judge and two lay experts.  



4 

1605961_1 

22. The Commission supports appropriate levels of accountability. The design of the 

appeals mechanism can make a significant difference to the costs and benefits of 

accountability, and therefore whether the approach is fit for purpose. 

23. The first merits appeals of input methodologies have been heard before the High 

Court and we are now waiting on the judgment of the Court. 

24. Specific constraints were introduced largely aimed at limiting costs and constraining 

the scope of matters before the Court.  These included the following: 

24.1 the appeals are on the papers (often described as the “frozen record”);  

24.2 experts do not appear before the Court; 

24.3 a “materially better” standard has been set for any decision by the Court; and 

24.4 it is open to the Court to make a ruling that adversely impacts on suppliers. 

25. The intent of the provisions was to reduce costs, and create some incentive to limit 

the scope of appeals by creating a risk that the outcome of the appeal could be more 

adverse to the appellant than the Commission’s original decision. 

26. In practice, however, the scope and scale of the appeals were very broad with most 

input methodologies being part of the merits review hearings. 

27. The frozen record also had significant impacts on regulatory processes. 

27.1 We had a number of examples of parties that appeared to put in material 

before the Commission to ensure it would be on the record - rather than for 

serious consideration by the primary decision maker (the Commission).   At its 

most extreme the Commission received a submission on input methodologies 

a few days before the statutory deadline for its final determination. 

27.2 Debate over the record led to an additional year of litigation before the 

substantive merits review could begin. 

28. In addition, the inability of the court to hear expert witnesses resulted in significant 

court time involving senior counsel discussing highly technical matters relating to the 

cost of capital and asset valuation. 

29. On the whole the cost of the merits appeals were significant.  In total, the 

Commission alone spent over $5m on litigation funded from the Crown. The process 

also delayed the certainty and predictability that input methodologies aimed to 

achieve. 

Our approach to promoting compliance and enforcing competition and consumer laws 

30. We thought it would be helpful to outline our approach to enforcement and 

compliance with competition and consumer laws where relevant to the Productivity 

Commission’s inquiry, and specifically in the following areas: 
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30.1 whether our objectives are clear (question 6); 

30.2 our input into the policy process (question 10); 

30.3 strengths in the way regulators approach enforcement and compliance 

(question 39); 

30.4 range of enforcement tools (question 40); and 

30.5 risk-based approaches (question 43). 

31. The competition and consumer laws that we administer are the Commerce Act, the 

Fair Trading Act and the Credit Contracts and Consumer Finance Act. 

31.1 The Commerce Act (excluding Part 4) is New Zealand’s primary competition 

law. It prohibits anti-competitive behaviour and acquisitions that lead to anti-

competitive structures in markets. 

31.2 The Fair Trading Act is designed to protect consumers and make competition 

more effective. The Act prohibits false and misleading behaviour by 

businesses in the promotion and sale of goods and services. 

31.3 The Credit Contracts and Consumer Finance Act provides important 

protection to borrowers. It helps ensure borrowers can make informed 

choices and know what they’re agreeing to by requiring lenders to fully 

disclose all terms and fees under a contract. While the Act requires that some 

fees reflect the lender’s actual costs, it does not limit the interest rates that 

may be charged. 

32. The objectives of the Commission’s competition and consumer work are clear: that 

markets are more competitive and consumers’ interests are protected. We use a 

wide range of advocacy and enforcement tools to achieve these objectives. 

Enforcement  

33. We use a range of enforcement tools to stop unlawful conduct, deter future 

breaches, and remedy harm. Our enforcement options can be broadly grouped into 

low-level and high-level responses. Low-level responses include issuing compliance 

advice letters or warnings to businesses and people to remind them of their 

obligations. These options may be suitable where the harm is minimal, the conduct is 

accidental or the result of a limited understanding of the law, there is a willingness to 

comply, or the public interest does not favour a more severe response. 

34. Higher-level responses include court injunctions to immediately change behaviour, 

and civil or criminal court proceedings. The Commission is willing in many cases to 

attempt to resolve disputes through negotiated settlement, and will consider 

proposals that are well-developed, principled and realistic. A typical settlement will 

require the person or business to cease the unlawful conduct, take some action to 

remedy the breach (in most cases, by compensating parties who have been harmed 
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by the conduct), make some admission of liability, and, where appropriate, pay a 

penalty set by the court. 

35. We prioritise our limited enforcement resources to focus on matters where the 

greatest harm exists or may occur. ‘Harm’ is in this context a broad and flexible 

concept, and can include detriment to consumers, other businesses or the general 

public, or to the efficient functioning of markets. We will also try to respond 

promptly to changing or emerging market problems, so we will focus on making 

timely responses to problems as they arise. 

36. The Enforcement Response Model below shows the escalating enforcement options 

from which we can choose, and the rough proportion of activities that might take 

place at each level. 

 

37. On the left of the compliance pyramid is a summary of our Enforcement Criteria – 

extent of detriment, seriousness of conduct, and public interest. These are the main 

factors that we take into account when deciding whether to investigate and, if so, 

which enforcement response to use. The arrow on the right indicates that the 

consequences of breaking the law are greater the more serious the enforcement 

response; these consequences apply to us and to the parties involved. 

Advocacy 

Advocacy to businesses 

38. Advocacy to businesses is provided for in the Commerce Act and the Fair Trading 

Act.1 We use a range of advocacy tools to promote compliance with the law. These 

                                                      
1
  Section 25 of the Commerce Act 1986, section 6 of the Fair Trading Act 1986 
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include general written guidance for businesses on our analytical frameworks and 

processes, presentations to stakeholders, articles in industry publications, and 

targeted education initiatives in specific sectors. 

39. In 2010 we proactively identified the construction sector as being particularly 

susceptible to cartel conduct (eg, price fixing agreements). Since then, we have 

prioritised our work in this sector. Initially we sought to increase awareness of, and 

compliance with, the Commerce Act. We invested significantly in a targeted 

education initiative with the non-residential construction market with the aim of 

promoting competition. 

40. Our targeted education initiative in the construction sector was comprehensive and 

wide-reaching. From late 2010 to mid-2012, we delivered presentations to 17 

separate associations, government departments or other organisations.2 We 

presented multiple times to some of these bodies and associations (eg, Master 

Builders, Quantity Surveyors and Architectural Designers) at their various branch, 

regional and national events. We provided information packs containing fact sheets, 

information about cover pricing and survey forms to each attendee at the 

presentation. 

41. On the procurement side, we presented to the Auckland branch of the Chartered 

Institute of Purchasing and Supply (CIPS) and the procurement team at the Auckland 

City Council.  

42. In addition, we published articles in 15 industry publications. This included a 

summary of the Commerce Act which has been inserted in the quantity surveyor’s 

handbook. These publications have a combined potential readership of at least 

40,000.  

43. This work achieved an increase in awareness. By June 2011 we found that 30% of the 

30 commercial firms we surveyed were aware of our education campaign and 

understood our messages. By June 2012 this figure had increased to 47%. 

44. We were then well-positioned to undertake targeted advocacy in the context of the 

Christchurch rebuild, aimed at increasing stakeholders’ awareness of Commerce Act 

and Fair Trading Act risks. We recognised early the potential for anticompetitive 

conduct to occur in the context of the rebuild, and our work there is continuing as 

the rebuild gathers momentum. 

45. As a result of our proactive approach, we believe we are seeing an increasing 

number of complaints and enquiries involving the construction sector. To date this 

                                                      
2  Department of Building and Housing (DBH); Ministry of Education; Master Builders Association (three 

Auckland branches, Wellington and Christchurch branches, and the Commercial Branch in Auckland); 

Building Research Association of New Zealand; Construction Industry Council (the peak industry body); 

Certified Builders Association (CEO only); Institute of Quantity Surveyors (National Conference and 

Auckland Branch); Institute of Architects; Architectural Designers (five regional meetings); Fulton Hogan 

Limited; Aecom Limited; Contractors Federation; Cements and Concrete Association; Plumbers, Gasfitters 

and Drainlayers Association; Painters and Decorators; Roofing Association; Metal Roofing Manufacturers. 
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year we have received 34 complaints and/or enquiries concerning the construction 

sector and opened three investigations under the Commerce Act and three under 

the Fair Trading Act. 

Advocacy to government 

46. Advocacy to government is not explicitly provided for in legislation we administer. 

However, in recent letters of expectations the Minister of Commerce has welcomed 

the Commission’s engagement in the legislative development process, with 

particular emphasis on considering the enforceability of new provisions. We consider 

that by sharing our enforcement experiences and views on the operational 

implications of new provisions we make a valuable contribution to the evidence base 

for policy makers. Over the last couple of years we have provided advice to 

government across the breadth of our work, including consumer law reform, cartel 

criminalisation and the review of credit law. 

47. A recent example of our contribution to the legislative development process is our 

work on the Consumer Law Reform Bill, an omnibus Bill which proposes changes to a 

number of consumer-related Acts including the Fair Trading Act. We engaged early 

with the then Ministry of Consumer Affairs, discussing key issues, reviewing the draft 

discussion document and making formal submissions throughout the policy and 

legislative process. 

48. We consider that our input into the legislative development process has resulted in a 

Bill that will give us a wider range of enforcement tools, including infringement 

notices, management banning orders, court enforceable undertakings and 

compulsory interview powers. Through our enforcement work we were also able to 

identify problems that we currently are not able to effectively take action against, 

such as unfair contract terms. When the Select Committee published their report on 

the Bill they recommended adding an unfair contract terms prohibition into the 

Consumer Law Reform Bill. 

 


