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Summary 

Regulatory failures are costing billions of dollars per year to the New Zealand economy and 

compromising the health and productivity of our people and the planet. New Zealand’s regulatory 

regimes have for decades supported government strategies that facilitated investments by large 

corporations; these investments in turn have suppressed diverse sophisticated options that also 

could have created economic growth and technological development. People impacted by 

regulatory failures had few democratic opportunities to influence the design or operation the 

regimes, due mainly to capture by well-funded lobby groups and to obfuscation of their 

mechanisms through technocratic rules and language. The outcome for New Zealand is forced 

austerity on the scale of European countries, and impending populist revolt.  

My proposed remedy is a move by regulators – both independent and within government 

departments – to openly engage with interested members of the public: first, to help them better 

understand how short-term policies cause long-term costs, and then to monitor, assess, and modifiy 

these regimes to meet goals chosen in a democratic manner. Politicians differ in strategies, but 

hopefully society can agree on goals. 

 

 

Introduction 

 

The Productivity Commission has invited submissions
1
 on how New Zealand’s 80-odd regulatory 

regimes might be classified – even mapped – to gain a better understanding of how well they’re 

working and how they might be improved in design, operation, or institutional structure. 

 

Theirs is just one of several such initiatives. The Law Foundation has recently completed a two-

year Regulatory Reform Project, which led to two books
2
 and an on-line toolkit

3
 aiming to better 

understand how regulation is working in New Zealand. The Institute for the Study of Competition 

and Regulation, at Victoria University, has been running a series of seminars following the Labour/ 

Greens proposal to restructure and reregulate the electricity industry. And both the Commerce 

Commission and the Electricity Authority have recently invited overseas regulators to present their 

own views on effective regulation. 

 

This submission is based on my own experience, both over the long term in monitoring and 

submitting on the performance of the electricity industry and its regulation from both environmental 

and consumer viewpoints, and more recently participating in several meetings as part of the Law 

Foundation project.  

 

A common theme of all these projects is regulatory failure, though different academics have very 

different views of what comprises “failure” For example, the Building Act 1991 led to the 

construction of leaky buildings which Price Waterhouse Coopers estimated would cost some $11 

billion to fix. Yet Brent Layton’s chapter in the first Law Foundation book concluded that 

                                                        
1 http://www.productivity.govt.nz/inquiry-content/1788?stage=2 
2 Susy Frankel (ed) Learning from the Past, Adapting to the future: Regulatory Reform in New 
Zealand (LexisNexis 2011) 
Susy Frankel and Deboray Ryder (eds) Recalibrating Behaviour: Smarter Regulation in a 
Global World (LexisNexis 2013) 
I refer to these as LF1 and LF2 
 
3 http://www.regulatorytoolkit.ac.nz/home 

mailto:melhuish@xtra.co.nz
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according to standard cost-benefit techniques, the net national benefit of the 1991 Act may be 

positive, having led to innovation the benefits of which may have outweighed the costs. 

 

New Zealand’s academic debate on regulation has been strongly influenced by several OECD 

documents that began in the 1990s, which sought to improve regulation and harmonise the myriad 

regulatory styles of European countries in their transitions from state-run institutions to more-

market economies. New Zealand made that transition earlier than most, and in a more extreme 

form. New Zealand has also been a leader in recognizing the “experimental nature” of our 

regulatory regimes, and in setting up mechanisms to review and revise regulation. 

 

This submission takes on the Productivity Commission’s challenge of mapping a selection of NZ’s 

regulatory regimes. It is based partly on my own involvement with several of them, and partly on 

media exposure of some major regulatory issues. The choices of coordinates for the maps, for both 

regulatory design and practice, are mine, and negotiable.  

 

A far simpler classification has influenced my selection of regulatory regimes to map, namely an 

indication of the scale of regulatory failure, measured in terms that indicate the dollar value, either 

in short or preferably over the long term, of the loss of economic value directly attributable to the 

regulatory regime in question. 

 

 

Regulatory failure? some examples  
 

Electricity regulation: Electricity Industry Act 2010  

- public outrage, electricity retail prices rising, wholesale prices falling – is this a market?? 

- Overinvestment in generation and transmission 

- Labour/ Greens proposals creating regulatory uncertainty  

- Industry concern about regulatory uncertainty 

- Loss of shareholder value, for Mighty River Power and Meridian, 

Electricity regulation Counter-examples:  

- Treasury’s 2012 “Best Practice Regulation Model: Principles and Assessments” assesses some 

50-odd New Zealand’s regulatory regimes. For electricity the assessment for electricity found 

no concerns whatsoever, saying: “initial response to new electricity regime was positive” 

- Scott Hempling, US regulator, considers the EA is at the pinnacle of regulatory practice. 

 

Building Act 1991.  

- leaky buildings following 1991, estimated dollar cost to repair, some $11 billion 

Building Act 1991 counter-example: See Brent Layton chapter 

 

Building Act 1978 

- Two thirds of New Zealand’s houses were built before 1978, virtually all with no insulation. 

Insulation regulations were delayed until 1978 through intense lobbying by building companies 

concerned about expense of building. Likely cost, 1600 “excess winter deaths” per year 

(Howden-Chapman) – a bigger cost of poor regulation than leaky buildings 

- Cost to bring all NZ houses to present standard of insulation estimated as $4 billion over say 10 

years, or $400m per year [source, Greens statements mid 2000s] 

 

Climate change regulation 
- Carbon tax regime set in place 2002, diluted in 2005, 2008 replaced by Emissions Trading 

Scheme, with supposedly bilateral support. Watered down in stages since 2009. Cost, a 

warming planet … 

 



 3 

Telecommunications network pricing 

- The price that telcos pay to connect to the copper network of Chorus was set by the Commerce 

Commission in [July?] 2013, following an extensive prescribed consultation process. 

- Government decided [in August?] to override that decision and increase the price Chorus 

receives for connection by 25%. 

- A new lobby group was formed to oppose the government decision, calling it a tax of some 

$600 million per year on those customers who will never have access to, or to afford, ultra-fast 

broadband. They said that the Government decision followed lobbying by Chorus. 

- Is this a regulatory failure, or a proper use of residual government powers? 

 

Commerce Commission merits review of Lines Company WACC
4
  

- MEUG estimates the impact on household electricity bills if a Commerce Commission decision 

on weighted cost of capital is successfully challenged in the High Court, allowing Transpower 

and/or lines companies to increase their WACC 

- Out of eight cases posed by MEUG, including upper and lower bounds of likely impact: 

o Lowest impact is $105 per household per year, highest impact, $480 per household per 

year, average $255 per household per year. 

o Multiplied by 1,683,000 households = $430m per year for the “averaged” impact. 

 

 

What I mean by regulatory failure 

 

The “dollar” impacts itemized above are simply anecdotal, and not commensurate with each other. 

They are used here to focus attention on the impact of regulation on the wider New Zealand society. 

I use them as a basis for choosing which regulatory regimes to map. It is interesting that several of 

the above have claimed costs (either direct costs or costs of mitigation) ranging from $400 to $600 

million per year – on the same order as the claimed benefit per electricity-consuming household of 

the Labour/ Greens restructuring proposal. 

 

In contrast to the lack of overview of costs of regulatory failure, there is a large and increasing mass 

of literature about regulatory systems and their management, both in New Zealand and from the 

OECD. The literature is highly academic and incomprehensible to virtually all of those who are 

suffering adverse outcomes from regulatory failure.  

 

This submission attempts to bridge the gap between those who suffer from regulatory failure and 

those whose professional work involves design, operation and analysis of regulation. 

 

 

Mapping New Zealand regulatory regimes 
 

The Productivity Commission aims to “identify and classify regulatory regimes and regulators (a 

high-level map) … to examine the key factors which act as incentives or barriers to regulatory 

regimes and regulators producing the outcomes intended by regulation.”  

 

The Commission excludes from its inquiry any discussion of the actual “outcomes intended” – that 

is, the declared objectives, of any particular regulatory regime. More important, they also exclude 

discussion of the policy-making process. This is a problem for this submission because I consider 

the democratic content of policy formation to be exactly the driver that most influences regulatory 

success, uncertainty or failure. 

 

                                                        
4 www.meug.co.nz/includes/download.aspx?ID=123900 
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The axes I choose for regulatory design are, therefore 

 democratic influence in design, ranging from democratic to autocratic. Note that the scale 

from left to right is not a measure of desirability. The term “consultative” is taken as the 

ordinary, proper means of design, with “collaborative” more costly but justified in particular 

cases, Degrees of lobbying range from “lobbied” to “captured.” There are cases where an 

autocratic decision is right and proper (but also where it is wrong – e.g. Muldoon’s Think 

Big strategy). I put “Government Strategy” in between “captured” and “autocratic”, as it 

refers to decisions based on declared government policy in cases where these are 

controversial but applied without further democratic processes. My discussion of actual 

examples will make this clear. 

 Regulatory complexity, scaled to the size (perhaps measured as GDP) of the sector – that is, 

the electricity market is necessarily complex, but the cost of implementing the market is not 

large compared to the value of the electricity industry. In contrast, the complexity of process 

for amending the Electricity Market Code is vast – amounting to possibly tens of thousands 

of pages per year. Complexity” will be defined from the viewpoint of the regulator’s 

governance board rather than their staff – it indicates how “professional” the Board 

members need to be to properly exercise the discretion that’s been defined for them by 

Parliament. 

 

The first example, teleccomunications, is not mapped as I have too little knowledge to assess the 

degree of lobbying or regulatory capture, or even the degree of complexity. I simply record the 

history of this regulation as presented by Paul Scott and David DeJeux in the second Law 

Foundation book. 
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Telecommunications restructuring and regulation 

 

“Government involvement in the telecommunications industry in the past 25 years has been an 

unplanned evolution. It features a strong wave of liberalisation and privatisation, with minimal 

regulation becoming more and more stringent as dysfunctions appear. It shows a deregulated 

market controlled first by the courts, then by an industry-specific regulator and, within the past 

decade, a growing government input. Finally, it goes full circle to once again having the 

government in control to a large extent of the telecommunications infrastructure.”
5
 

 

 

1987 Telecom privatised  

1991 Clear enters market  

1996 Privy Council 

decision 

Baumol-Willig (monopoly) pricing  confirmed; enables Telecom to 

continue to cross-subsidise the Kiwi Share obligation. Clear 

withholds payments, High Court says that’s legal pending ComCom 

determination.  

1996-

2001 

Internet provider 

price wars 

Aggressive internet service provider discounting, pressure on 

physical infrastructure and financial viability of Telecom; 0867 

litigation all the way to Supreme Court 

2001 Telecoms Act 2001 “perception that courts were not efficient regulators”, led to major 

regulatory reform; Telecom promises to provide fibre network 

2006 Government stock 

take 

MED says competition weak; advises regulatory reform plus 

increased government investment and intervention in market 

2008 Telecom oper’l 

separation 

Telecom voluntarily separates to enable them to bid for government 

funded network investment 

2008 NZ Institute Report “weightless economy” – benefit of widespread fibre, $3-4 billion/yr 

2008 Castalia report Consumers may not want to pay extra cost for fibre 

2008 Election issue! Labour proposes $340m focused on business, health, education 

broadband use. National proposed $1.5 billion for fibre  

2012  ComCom demand 

side study 

75% consumers would pay no more than $10/month extra for fibre 

speeds; main uses would be long-form video and gaming 

2013 ComCom ruling Sets price for interconnection with Chorus copper network 

2013 Government 

override!
6
 

New lobby group “furious the Government plans to override a 

Commerce Commission ruling that copper network operator Chorus 

slashes its broadband charges by 25 percent - "a tax on every Kiwi to 

subsidise Chorus - a profitable monopoly" but the Government 

claims the group is misleading the public. Ms Chetwin says the move 

follows lobbying by Chorus. 

 

 

“Because a private operator has, as its main aim, its own profit, if it does not face competition it 

will have a tendency to live from its rents, without reinvesting in its assets”
7
 

“Regulation cannot replace incentive, and only the government has, as its aim, the pursuit of the 

public interest.” 

                                                        
5 Scott, Paul and DeJoux, David. Uncertainty and Regulation: Insights From Two Network 
Industries. In Susy Frankel and Deboray Ryder (eds) Recalibrating Behaviour: Smarter 
Regulation in a Global World (LexisNexis 2013) 
 
6 http://tvnz.co.nz/technology-news/kiwis-being-taxed-over-ufb-roll-lobby-group-5582253 
7 Matt Sumpter and others New Zealand Competition Law and Policy CHH, Auckland, 2012, at 
38, quoted in Scott, op. cit. 
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Building Regulations 

1978 Bldg regs1978 established first insulation standards – these were 
very weak, and delayed by lobbying of building co’s 

Frank Pool pers.  ntra.. 

1991 Bldg Act 91 1992 “followed highly consultative process”, aimed to to 
use market forces to protect parties other than 
building owner 

“Leaky buildings,failed 

finance companies and Pike 

River”. Tim Smith & Dale 

La Hood, Luke 

Cunningham & Clere, 

Crown Solicitor’s Office , 

Wellington, 2013 

 Bldg Act 91 
implemented 

Market forces  ntram to protect bldg owners. 
Baragwanath: … the 1991 Act’s lamentable lesson 
of what happens if the market is left  ntrammeled 
by law” 

same 

 

Health @ Safety in Employment 

1992 Health&Safety 
1992 

repealed earlier codes of practice same 

92-96 HSE 
implementation 

no supporting regulations (?)  

96, 99 regulations 
'96,99 

new regulations, but not supported by codes of 
practice; Dept of Labour didn't endorse 

 

2008 review 2008   

2012 "The move towards more self-management by the employer was appropriate but the necessary 
support for the legislation, through detailed regulations and codes of practice, did not appear. 
Instead, the opposite happened: such regulations as existed were repealed when the HSE Act 
came into force. "  ... After some years new mining regulations were issued including, in 1999, 
detailed requirements in relation to common hazards such as methane. Approved codes of practice 
or more informal guidance were never issued.”  [Royal Commission Pike River] 

 

 

National Development Act 

1979 Nat Dev't 
Act 1979 

"Think Big" prioritised economic 
gain from energy projects above 
environmental stewardship” 

http://apebhconference.files.word
press.com/2009/08/mcaloon1.pdf 
(permission given to use) 

http://apebhconference.files.wordpress.com/2009/08/mcaloon1.pdf
http://apebhconference.files.wordpress.com/2009/08/mcaloon1.pdf
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Development of the wholesale electricity market http://www.med.govt.nz/sectors-

industries/energy/electricity/industry/chronology-of-new-zealand-electricity-reform 

 
1992 Wholesale Electricity 

Market Study (WEMS) 
A private initiative worked to set up a wholesale electricity 
market. ECNZ was the dominant intellectual force  

1993-

1996 

Wholesale Market 

Development Group 

(WEMDG) 

Consultative development of market, under a Board which 
excluded domestic consumers. Consumer Coalition 93 had 
a domestic consumer representative who didn’t have 
specialist expertise, and was advised by MEUG 

1996  Wholesale electricity 

market 

Launched in October 96, a day-ahead market was part of original 

market design but abandoned when generators (& retailers?) 

refused to support it. NZ is almost unique in having no day-ahead 

market, meaning consumers can’t be paid for reducing demand. 

1996-

present 

Wholesale electricity 

market  

Market is complex but simple in principle; ~$20 million/ yr to run 

market small relative to $4 billion/yr revenues.  

 

Transmission Pricing Methodology (TPM) http://www.ea.govt.nz/dmsdocument/13806 

 
1992 Transmission 

Pricing 

Methodology  

Pricing set by Transpower based on simple rules, adapted from ECNZ, little change 

until 2008 

2008 South Island 

generators lobby for 

new pricing 

methodology 

New TPM approved, including big price increase resulting from higher revenue 

requiremenets when new HVDC commissioned. Some $4 billion capital expenditure 

approved to be commissioned between 2010 and 2016 

2009 Transmission 

Pricing Technical 

Group 

TPM review – no action taken as result. During this time the Electricity Commission 

was replaced by the more independent Electricity Authority (EA), which set up the 

Transmission Pricing Advisory Group: which could not reach consensus 

2012 New TPM Proposal EA staff create entirely new methodology, extensive debate by all industry 

participants and consumers; transmission prices calculated every half hour using 

wholesale market data – but dollar value of transmission services much smaller than 

that of the energy market. 55 submissions, big majority against some or most of the 

proposal.  
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Resource Management Act 
Before 

1987 

Town&Country 

planning act etc 

Complex sometimes conflicting environmental 

management rules under 78 Acts and regulations 

Gary Taylor, Environmental 

Policy making in NZ, Public 

Policy Quarterly Aug 2013 

1988-90 Resource M’gmnt 

Law Reform, 

Collaboration funded by gov’t; draft Act not put 

through Parliament before Government changed, 

revised Act simpler, more consistent  

Gary Taylor op. cit.,  

Also personal experience 

1991 RMA 1991 Lobbying by Business Round Table made more 

business-friendly 

http://en.wikipedia.org/wiki/R

esource_Management_Act_1

991 

1991-

2007 

RMA in practice more and more applications non-notified. Hundred-

million$ energy projects driven thru Env't Court 

Personal experience 

2011 EPAgency Environment Protection Agency established as Crown 

Entity within the Ministry for the Environment, to 

“administer applications for major infrastructure 

projects of national significance  

www.epa.govt.nz 

2012 RMA 

streamlining bill 

“The RMA reforms … are examples that demonstrate 

that the government is becoming more radical and is 

willing to ride rough-shod over due process” 

Gary Taylor op. cit. 

2011 ECan restructured Elected councilors replaced by gov’t appointed Comm’  

2013 H.Bay election Councillors campaigned on irrigation project  

 

Climate Change legislation/regulation 
1988 NZ signs Kyoto  Gary 

1990 RSoc Report Royal Society report, scientific evidence backing climate policy Taylor 

2002 C tax proposed Labour proposes fiscally neutral carbon tax as precursor to ETS Op. cit. 

2005 C tax abandoned farmer drives tractor up Parliament steps, carbon tax abandoned  

2008 EmissTradingSch Followed Climate Leader’s Forum  

2009 ETS watered down policy slumber: gov't wouldn’t add burden to struggling economy  

http://www.epa.govt.nz/


 9 

Discussion of the maps of regulatory design 
 

Three of the regimes mapped, the Resource Management Act, climate change legislation, and the 

1992 Building Act, began with highly collaborative exercises. All were subject to lobbying and 

moved towards a minimalist type of regulation – the supporting regulations and standards of the 

Building Act and the Health and Safety in Employment Act were not implemented. 

 

Regulatory institutions were changed for the RMA and electricity. The Environment Protection 

Authority, a statutory office within the Ministry for the Environment, was set up to administer 

applications for infrastructure projects of national significance. In contrast, the Electricity Authority 

under the 2010 legislation is more independent from Ministers than the Electricity Commission that 

it replaced, but Industry Participants dominate its budget priorities and decision-making, at the 

expense of small consumers and providers of distributed energy resources. Both these changes have 

resulted in public preferences being overridden by proponents of resource development. 

 

Electricity and telecommunications regulation were both strongly influenced by underlying 

government strategies. The 2011 revision of the National Energy Strategy said: “It is in New 

Zealand’s interest to use its portfolio of energy resources to maximize economic opportunities in a 

way that is environmentally responsible.” (But electricity regulation excludes consideration of 

environmental issues.) The Environment Protection Authority is also a clear facilitation of 

government’s resource development strategy. 

 

The ultimate example of government strategy was Muldoon’s National Development Act, for which 

a mass of public submissions had been ignored. It had also been opposed by Treasury. Though a 

fiscal more than a regulatory move, it was the eponymous case of “New Zealand The Way I Want 

It”. The present Government’s Ultra-fast Broadband Initiative, and also its Roads of National 

Significance, are not dissimilar, involving government expenditure on a billion-dollar scale despite 

cost-benefit studies (for the roading) showing low benefits. Importantly, the Broadband Initiative is 

to be supported by consumer price rises. 

 

The pervading theme is the progressively greater influence of large-business lobbying, e.g. Business 

Round Table in the RMA, and NZ Initiative in the broadband/ fibre strategy. This creates a 

common interest between government and business in the very large strategic projects, which in 

turn supports regulatory decisions for high or rising prices.  

 

A European study was presented recently in Wellington seminars
8
, which analysed the potential 

influence of ownership on regulatory decisions of some 92 publicly traded utilities throughout 

Europe. They find that partial, not full, privatization boosts economic and financial performance 

and also asset values, as full privatization requires a premium to compensate political risk.  

 

“We label reluctant the institutional setting where regulatory powers are delegated to a 

formally independent regulator, but subject de facto to political interference. 

 

Political interference with independent regulators is likely to intensify: 

 in presence of residual state ownership, as a soft regulatory stance will raise profits and 

dividends: the motive 

 when the country’s institutional endowment (e.g. weak checks and balances) allows them to 

do so: the opportunity” 

 

                                                        
8 Carlo Cambini, EU analysis on Regulation, Ownership and Institutions , presentation to 
Institute for Study of Competition & Regulation, Victoria University, 16 October 2013 
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Regulatory Reviews – New Zealand and OECD 
 

The NZ Law Foundation has just completed its two-year Regulatory Reform project.
9
.
10

  One of the 

main themes that came out of the project was that New Zealand has no systematic and well-defined 

process for monitoring, review and evaluation of its many regulatory regimes. This chapter
11

 

considers that some of New Zealand’s regulatory regimes can be described as experiments, 

undergoing regular change. The telecommunications and electricity sectors have in fact undergone 

five or more major changes since they were restructured, before any formal evaluation has been 

carried out. (And of course a potential restructuring has now threatened the value of companies in 

the electricity sector – the threat is a direct result of consumer dissatisfaction over rising prices – 

this happened just after the chapter was published.) 

 

The Law Foundation papers refer frequently to developments in the OECD, which began discussing 

principles of regulation in the 1990s. This became necessary when European utilities were 

privatized and/ or new electricity markets were set up and modified. A recent OECD paper reviews 

regulation in 15 EU countries, subsequent to the global financial crisis, and comes to several 

important findings:  pp 5-6 

 

 “Regulatory policy is taking shape across the OECD and paths are converging  

 Regulatory policy has made a significant contribution to growth and the rule of law 

 Recovery from the crisis and sustainable growth need the support of effective regulation 

 Evidence based impact assessment, strong institutional capacities and giving voice to 

users will be needed 

 Stronger regulatory governance is the key to success” 

  

The paper discusses the way regulatory policy has followed economic theory. Deregulation and 

economic reform were closely associated with Friedman, Hayek and the Chicago school of 

economics, saying that markets are self-correcting so regulation should be kept to a bare minimum. 

But particularly since the global financial crisis, many OECD countries are concerned about 

distributional equity, with economic management carried out in such a way as to maximise the 

welfare of the most disadvantaged.  

 

This transition in regulatory thinking does not seem to have reached New Zealand yet. Particularly 

weak are the neutrality of “evidence-based” analysis, and “giving voice to users”. 

     

 

A way forward?  An American view of how to move towards regulatory success 

 

In a recent presentation by U.S. regulator Scott Hempling to the Electricity Authority: “Regulation 

and Politics: How well do we manage the mix?”
12

 he calls for society to reach consensus on the 

statement: 

“The purpose of regulation is to align private behaviour with the public interest.” 

 

                                                        
9 Susy Frankel (ed) Learning from the Past, Adapting to the future: Regulatory Reform in New 
Zealand (LexisNexis 2011) 
 
10 Susy Frankel and Deboray Ryder (eds) Recalibrating Behaviour: Smarter Regulation in a 
Global World (LexisNexis 2013) 
11 Derek Gill and Susy Frankel, section 2.1 in LF2 
12 http://www.ea.govt.nz/dmsdocument/15939 
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Hempling sets out the difference between public and private interests as follows: 

Politics comes in two flavors. Public interest politics refers to the need to make tradeoffs 

among meritorious but conflicting goals. Private interest politics refers to the pressures from 

forces seeking benefits for themselves. As applied to regulation's mission, these two forms 

of politics have opposite effects: one supports, the other undermines. Understanding the 

distinction is essential to effective regulation. 

  

Nowhere in his speech does Hempling give examples of what “the public interest” comprises, as 

that must be defined by the legislature (here, Parliament) for each sector according to the actual 

circumstances of the sector that is being regulated. But importantly, he characterizes the public 

interest as involving “meritorious but conflicting goals”. 

 

Note that conflicting goals were exactly what were rejected by the 2009 Ministerial Inquiry on 

Electricity, which said conflicting goals were main fault in the governance arrangement for the 

Electricity Commission: “The review concluded that current governance arrangements are 

unsatisfactory. The Electricity Commission (EC) has too many functions and objectives …”
13

 

 

Nor does Hempling describe explicitly the mission of regulation. But his section “Create 

community acceptance of regulation’s mission” suggests two elements in a reasonable mission, and 

implies a need for a process for dealing with a third. 

Even the most effective regulators, acting alone, cannot ensure effective regulation. They 

also need, throughout the regulatory and political communities, acceptance of (a) a common 

view of the purpose of regulation, (b) common standards for assessing utility performance 

and (c) consequences that unavoidably flow from suboptimal performance. 

 

In New Zealand electricity regulation at least, “a common view of the purpose of regulation” is 

absent, as are agreed standards for assessing utility performance. This is further described, for 

electricity, in Appendix A. 

 

If regulatory uncertainty is to be reduced, a way forward is certainly needed: New Zealand’s 

regulatory regimes have trended away from stability and public acceptance. As Gary Taylor said 

(see table on the RMA/Climate change map), the government is becoming more willing to ride 

roughshod over due process. Even the standardized use of benefit-cost analysis is sometimes 

degraded – Roads of National Significance can be approved through a modified benefit-cost-ratio 

which augments the standard technique by factoring in “strategic fit [with government Strategy]. 

And all the analysis behind the broadband pricing decision was overridden by Government. 

 

New Zealand regulation shows the struggle between public interest politics and private interest 

politics writ large. Our regulators should actively support the public interest side, explain decisions 

and the relevant tradeoffs in terms the public can understand, and channel where possible the 

private interests towards public interest goals. They need to resist regulatory capture, where what 

the utility wants has more influence than what the public interest requires. 

 

Where “Government Strategy” overrides normal standards of analysis, the regulator should not 

remain passive, but make clear to the interested public how such overrides have affected the 

decision. 

Capture is enabled by those who ignore it, tolerate it, accept it or even encourage it: 

legislators who under-fund the commission or restrict its authority, governors who appoint 

commissioners unprepared for the job, stakeholders who treat proceedings like win-loss 

                                                        
13 http://www.med.govt.nz/sectors-industries/energy/pdf-docs-library/electricity-market/implementing-the-
electricity-market-review-recommendations/background-papers-on-2009-review/Elec.0025%20-
%20Electricity%20Market%20Review%20-%20Cabinet%20Paper.pdf 
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contests rather than building blocks in a policy edifice. These actions and inactions feed a 

forest where private interest trees grow tall, while the public’s needs stay small. 

 

 

Appendix: Electricity Authority: purpose, standards, and scope 

 

The Authority’s Purpose statement is: 

 

‘to promote competition in, reliable supply by, and the efficient operation of, the electricity 

industry for the long-term benefit of consumers’ 

 

DEUN (The Domestic Energy Users’ Network) submitted
14

 that “long-term benefit” should include 

benefits that domestic consumers specifically recognise, including externalities such as health 

impacts (when sufficient electricity is not affordable) and environmental externalities including 

CO2 emissions. We also noted the change in focus in 2011 of the Government’s revised energy 

strategy: “from energy sustainability to the maximizing of the energy sector’s contribution to 

economic growth.” 

 

Vector in its submission on transmission pricing methodology included a summary of their legal 

opinion on the meaning of the Authority’s statutory objective.
15

 This said that “long term benefit of 

consumers” must be satisfied separately from “competition, reliable supply, and efficient 

operation”, and that the proper test for determining long-term benefits of consumers is a consumer 

benefits tests rather than a public benefits test. It noted that the Commerce Commission has adopted 

a consumer surplus test rather than a public benefit (total surplus) test for its work in Part 4 of the 

Commerce Act and the Telecommunications Act. The High Court, faced with this potential 

inconsistency in an Air NZ case, determined that: 

… had Parliament intended to change the established meaning of the public benefit test it 

would have done so explicitly … Rather, the words “benefit to the public” remain intact – 

the term ‘public’ is intentionally broader than ‘consumers’; and an efficiency gain that 

benefits producers is still a benefit to the public. 

 

Standards for performance 

 

The Consultation Charter of the Electricity Authority
16

 includes principles which are empty of real 

policy content. There are three main principles: Lawfulness, Clearly Identified Efficiency Gains or 

Market or Regulatory Failure, and Quantitative Assessment. This last is confined to economic 

efficiency tests, a restriction which only experts will understand. In the most contentious of the 

Authority’s recent consultations, on Transmission Pricing Methodology, 33 out of 36 submissions 

that commented on the validity of the cost-benefit analysis were against it, one was neutral, and two 

fully supported it.  

 

The Authority specifically excludes consumer prices as a standard for generator-retailer 

performance, despite this being the main concern of small consumers. A possible exception is in 

section A.31(b) of the Interpretation of the Authority’s Statutory Objective, that  

If wealth transfers seriously undermine confidence in the pricing process or in the electricity 

industry more generally then that can inhibit efficient entry and investment decisions, and 

these dynamic efficiency effects should be taken into account when evaluating proposals. 

                                                        
14 http://www.ea.govt.nz/dmsdocument/14427 
15 http://www.ea.govt.nz/dmsdocument/14445  pages 51-54 
16 http://www.ea.govt.nz/dmsdocument/14242   
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Contestable investment 
 

For two decades I have personally worked both in industry working parties and at a political level to 

promote small-scale energy efficiency and distributed energy resources – local generation, 

alternative fuels and energy storage. In conventional economic terms, the value of such resources 

varies hugely according to whether electricity is in shortage or surplus - whether over years, 

seasons, or half-hours.  

 

The most valuable contributions these technologies make are to improve reliability, and to defer 

network investment (Value-Price Technical Report II). I call this “contestable investment”. These 

technologies certainly count as non-transmission alternatives, but their importance was rejected by 

the Electricity Commission in its approval of some $4 billion investment in transmission expansion. 

[Energy Information Services’ submission on the Grid Investment Test, 2004, no longer available 

on internet]  

 

How then, under the current regulatory system, can regulation enable small consumers to invest, 

and change behavior, to better control their power bills? How can small businesses that provide 

energy advice, energy efficiency and distributed generation and storage become more commercially 

viable? 

 

Cost benefit analyses label most such investments uneconomic, yet if consumers can raise the 

capital, many people want them. The Electricity Commission, EA and Commerce Commission 

procedures allowed investments that prove to have been imprudent – e.g. the NI Grid Upgrade only 

about 10% of which is at present used and useful. In the US, such costs are not legally recoverable, 

in NZ, Transpower’s are protected as a property right. 

 

Given the present oversupply of both generation and transmission, and the evident fall in household 

demand per consumer (statistics on this were absent this year!) and the steady increase in 

disconnections for non-payment, what regulatory mechanism might enable and encourage 

residential consumers to use the electricity they would choose to, and indeed need for their health 

and welfare?  

 

Retailers could in theory compete with each other in offering tariffs that encourage demand 

reduction at critical times; we have asked for this for two decades, and the answer is still “wait for 

it, it’s coming.” 

 

What regulatory mechanism might make such investments contestable with new large-scale supply 

and electricity transport? The present surplus of both electricity generation and transmission makes 

distributed energy resources less valuable in the short term, but the long term always arrives sooner 

or later. How can we make consumer-driven contestable investment commercially viable? 

 

Scott Hempling addresses exactly this in a 2010 paper:
17

 noting circumstances that warrant 

regulatory intervention in demand response markets. These include “Utility resistance to demand 

response programs because their revenues and profits from selling power decline when they sell 

less power.”  U.S. regulators have several mechanisms for overcoming this barrier. New Zealand 

badly needs to find mechanisms appropriate here. 

 

  

                                                        
17 Hempling, Scott. “Demand response and aggregators of retail customers: Legal, economic and jurisdictional 
issues”  for National Regulatory Research Institute seminar Dec 15, 2010 


