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Introduction  

1. Vector Limited ("Vector") welcomes the Productivity Commission inquiry 

into Regulatory Institutions and Practices ("inquiry") and the opportunity 

to make a submission on the draft report dated March 2014 ("draft 

report").   

2. Vector’s contact person in relation to this submission is: 

Bruce Girdwood 

Group Manager Regulatory Affairs 

Tel: 04 803 9038 

Email: bruce.girdwood@vector.co.nz 

3. In this submission Vector provides an overview of its response to the draft 

report.  It then provides additional detail and recommendations on 

selected matters referred to in the overview for inclusion in the 

Productivity Commission's final report ("final report"), namely: (a) a 

process for regular ex post review of regimes; (b) aspects of the draft 

report which could be further developed and clarified.  

Overview  

4. Vector agrees with the Productivity Commission that a well-functioning 

regulatory environment is an essential foundation for enhancing the 

economic well-being of New Zealanders.  As the draft report concludes, 

given its isolation and small size, New Zealand cannot settle for second 

best in its foundational systems.  

5. Among other things, the draft report identifies the following serious issues 

with New Zealand's regulatory institutions and practice: 

(a) there is a weak review and evaluation culture; and 

(b) processes for monitoring regulatory performance or holding 

regulators to account are either not used or are not sufficiently 

effective. 

6. As noted in the draft report, design features are likely to be interconnected 

where a well-designed system will be mutually reinforcing.  However, the 
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same is true for a badly designed system, where any issues with one 

design feature will negatively impact on the operation of others.   

7. Vector's experience is that that the issues identified above, in particular, 

are currently having a real impact on the effective operation of the 

regulatory regimes it operates under.  This is despite existing mechanisms 

and guidance aimed at the review and monitoring of the effectiveness of 

regimes.  Accordingly, Vector believes material change to the existing 

settings is required.   

8. While the draft report identifies areas where New Zealand's regulatory 

systems are materially deficient, it is unclear that the recommendations as 

they currently stand will result in material improvement.  In Vector's view, 

without clear action points that improve on existing arrangements the 

status quo is likely to prevail, unnecessarily impeding New Zealand's 

productivity and growth.    

Process for regular review of the effectiveness of our regimes 

9. A major problem in New Zealand is that there is no process that enables or 

ensures regulatory regimes are subject to ongoing and regular review 

(referred to in the draft report as the "set and forget" tendency).  We 

consider this is one of the most important and concerning issues identified 

in the draft report.  Without change, there is a real risk that regimes will 

be left to operate in a suboptimal or unintended ways, possibly for 

considerable periods of time.  

10. Vector recommends that the final report should set out a clear process 

(and principles to be applied) to ensure regular reviews are embedded in 

the policy process as soon as possible.   How these requirements could be 

effectively set up and who should be responsible for the review (both 

immediately and going forward) is discussed further below. 

Specific aspects of the draft report which could be further developed or 

clarified 

11. Vector recommends the draft report is amended to provide: 

(a) clarification that there is a distinction between regular review of 

regimes to ensure they are meeting their objectives (which improves 



 

 

 

 

certainty and confidence in a regime) and frequent regime change 

(which can work against certainty);  

(b) greater focus on the interconnectedness of design features in the 

body of the report; 

(c) further discussion in relation to the importance and relevance of 

legislative objectives;  

(d) clarification that  key findings and recommendations apply to existing 

regimes (in addition to the establishment of new regimes and 

institutions);  

(e) a recommendation that a review be undertaken of the use and 

effectiveness of monitoring and accountability tools in the Crown 

Entities Act 2004; and 

(f) clarification that judicial review is a relatively ineffective 

accountability mechanism in the case of expert regulators. 

Importance of a introducing a process for regular review of 

regimes to ensure the legislative objectives are being met  

12. Vector agrees with the Productivity Commission that New Zealand has a 

tendency to "set and forget" and does not follow up to ensure regulatory 

regimes are operating as intended.  In this respect we note the submission 

of the Ministry of Business, Innovation and Employment ("MBIE") "that it 

is best to treat regulatory regimes as “living” and requiring on-going 

attention rather than operating systems on a “set and forget” basis or 

relying on mandatory statutory reviews in “x” years".1  We also note that 

regular review of regimes is widely accepted as standard good regulatory 

practice overseas. 

13. A key problem in New Zealand at present is that there is no process that 

enables or ensures regulatory regimes are subject to ongoing and regular 

review of the extent to which they are meeting their policy objectives.  

Accordingly, under the status quo, there is a real risk that regimes can 

                                           
1  Ministry of Business, Innovation and Employment, Submission to New Zealand 

Productivity Commission inquiry in to Regulatory Institutions and Practices, 22 November 
2013, para 15. 



 

 

 

 

continue to operate in a suboptimal way for considerable periods. While 

the importance of review of the effectiveness of regimes is set out in a 

recent Cabinet paper,2 this in itself does not appear to have addressed the 

issue.  Rather, the question of whether or not there is follow-up of regimes 

turns on political will and / or officials' work load.  We consider this is one 

of the most important and concerning issues identified in the draft report. 

14. The challenge is to find an effective mechanism for ensuring that regular 

review becomes an inbuilt part of New Zealand's regulatory environment. 

In Vector's view, sunset clauses are not necessarily the most effective way 

to address this issue.  Rather, regular ex post review should be a standard 

requirement for all regulatory regimes beginning with a preliminary (high 

level) assessment.  Further steps would be undertaken only if issues are 

identified.  There should also be scope for these regular reviews to be 

brought forward for particular regimes if evidence is presented of problems 

with them.    

15. To give effect to this review process, Vector recommends that Chapter 

15 of the final report (or a new Chapter / appendix) should set out a clear 

process, and principles to be applied, in order to ensure regular reviews 

are embedded in the policy process.  This could include the following 

recommendations:  

(a) The establishment of a legislative framework setting out high level 

principles and establishing a dedicated unit responsible for the 

reviews (the unit could exist within, say, the Productivity Commission 

or Treasury, or be a discreet agency). 

(b) The dedicated unit could have responsibility for: 

(i) Developing guidance and processes for effective review, 

evaluation and monitoring of regimes (possibly mandated as a 

requirement under legislation). Existing guidance and tools 

could be coordinated and further developed with reference to 

the final Productivity Commission report.3   

                                           
2  As cited in the Draft Report, page 35. 
3  Such guidance could potentially include sections targeted at particular categories of 

regulation. We refer to Vector's first submission at para 24 - 29 and Figures 1 and 2, 
which discusses four categories of regulation which have common features. 



 

 

 

 

(ii) Ongoing oversight of review of regimes and monitoring of 

regulatory performance;  

(iii) Undertaking reviews and monitoring the performance of 

regulatory regimes (or, at least, of those regulators or regimes 

identified as the most critical in terms of economic growth, 

public safety, etc); and 

(iv) Considering and investigating serious issues raised in 

connection with the operation of regulatory regimes 

(independent of the regulator or the regulator’s policy agency) 

– in particular it could consider whether decisions are being 

made consistently with the policy underlying the regime. 

(c) The process (and principles to be applied) for regular review of 

regulatory regimes could be set out in detailed guidance and could 

include: 

(i) Reviews to occur either as part of a regular review cycle (say 

every five years), or where a review is brought forward as a 

result of credible indications that a regulatory regime is not 

achieving or is not likely to achieve its underlying policy 

objectives. 

(ii) As a first step (e.g. the preliminary assessment), the 

agency/unit would consider the policy underlying the legislation 

and undertake a preliminary assessment of whether the regime 

is meeting those objectives.  In particular, it could consider 

whether decisions are being made that are consistent with the 

policy intent underlying the regime.  If no issues are identified, 

the review process would cease at this point, until the next 

regular review. 

(iii) If issues were identified under the preliminary assessment then 

the agency would look to identify the cause of those issues, 

with reference to the various design features identified in the 

Productivity Commission's draft report.  For example, the 

agency would consider whether the issue stems from the 

legislative objectives, institutional design, conflicting roles of 



 

 

 

 

the regulator, or poor monitoring and accountability 

mechanisms (or a combination of these features).  It is 

important to consider all aspects of the regulatory design given 

the interconnectedness of design features which contribute to a 

well-functioning regime.   

(iv) Finally, the agency could identify potential solutions or a 

combination of solutions, undertaking a cost benefit analysis of 

changes compared to the status quo.   

(d) Depending on the issues identified the agency could then issue a 

review paper and seek input from stakeholders.  If significant 

changes are considered to be required during the review, or further 

extensive work needs to be undertaken, the agency could consider 

escalating the review further (for example, in more extreme cases, 

to a dedicated task force).   

16. While a Minister of regulatory systems would be helpful, it is important 

that processes, principles, and guidance are embedded at a departmental 

level with a view to applying across political cycles. 

17. The benefit of this approach is that the monitoring unit or agency can 

consider the extent of the required review on a step-by-step and informed 

basis (which is considerably more flexible than a sunset clause).  More 

importantly, assessment of the effectiveness of regimes would always be 

undertaken as a matter of good regulatory practice, ensuring ongoing 

overview of the effectiveness of regulatory systems.  The approach also 

avoids the need to develop a process (or principles) for prioritising which 

regimes should be assessed.  Rather, the prioritisation can be built into the 

review process itself.4 

18. In relation to new regimes, indicators to look for and assess at the regular 

review could be built into the regulatory impact statement ("RIS") 

accompanying the Act (based on the review process and principles 

outlined above), provided there was always flexibility to address other 

issues (given it is difficult to predict what issues may arise).   

                                           
4  For example, officials would assess the importance of pursuing certain issues as the 

review is undertaken.  If a recommendation is made for a legislative change, the 
responsible Minister will ultimately be able to determine whether it warrants action. 



 

 

 

 

19. In relation to existing regimes, the process and principles set out in the 

guidance would be applied (where officials effectively undertake a 

backward-looking RIS).  While a recommended regular review cycle could, 

for example, be every five years, a process for prioritising initial reviews of 

existing regulatory regimes would clearly be required.  Vector refers to its 

initial submission to the Productivity Commission5 which set out principles 

that could be developed for determining when regulatory arrangements or 

regimes should be reviewed. For example, priority could be given to: 

(a) Legislative regimes that have a potentially significant impact on New 

Zealand's productivity and have been in place for at least five years. 

(b) Legislative regimes where: 

(i) design elements were novel or untested; 

(ii) there is a reason to be concerned that the policy objectives are 

not being implemented as intended; and  

(iii) the institutional design has not been reviewed over the last 10 

years (despite new functions) or where there are existing 

issues with the institutional design in terms of potential 

conflicting roles.   

20. Finally, in order to lay the foundation for immediate improvement and to 

steer the development of legislation and detailed guidance referred to 

above, the final report should, at the very least, include specific detail on: 

(a) the Productivity Commission's recommended process for review of 

regulatory regimes (as referred to in paragraph 15(c) above); and 

(b) prioritisation of reviews: this could involve the Productivity 

Commission either determining a priority list for review of regimes  

or a recommendation that departments with oversight of regimes 

undertake the prioritisation process in relation to these regimes as 

soon as possible (as referred to in paragraph 19 above).   

                                           
5
  Vector Ltd, New Zealand Productivity Commission Inquiry into Regulatory Institutions 

and Practices, Initial Submission, 25 October 2013 ("Initial Submission") page 30, 
Table 2.   



 

 

 

 

21. In Vector's view, these steps are required, as a minimum, in order to 

ensure action is taken to address serious issues identified with New 

Zealand's regulatory systems. These are issues that will otherwise 

continue to negatively impact on New Zealand's productivity and growth.    

Example 

Part 4 of the Commerce Act - a case of "set and forget"? 

Vector's first submission referred to the history of Part 4 of the Commerce Act as an example 

where considerable time and resource was put into the design of a new regime intended to 

promote specific policy objectives.  However, six years after its introduction, there is no 

process that enables or ensures an ex post review of the extent to which these design 

features are being implemented as intended and these objectives are being met.    

The policy materials (a 2006 Government Policy Statement, the Explanatory Note, and 

Cabinet Papers) clearly set out the objectives of the legislative reforms including, among 

other things, the importance of better promoting incentives to invest compared to previously, 

the need for improved certainty (where certainty was considered a prerequisite to incentives 

to invest), better accountability, and the creation of a low cost regime that fits with New 

Zealand's size and circumstance.   

Design features of the regime were all intended to play a part in achieving these objectives.  

However, many of the features and mechanisms were novel (being untested here and 

overseas).  There was always a risk, therefore, that the additional mechanisms introduced 

under Part 4 (which carry a cost) would not provide the intended improvements. Further, 

given the interconnectedness of the Part 4 design features, a problem with one feature was 

likely to have implications for other parts of the Act.  

In Vector's view, ongoing review of such a regime (an untested and costly design where the 

impacts of it not working could be severe) is particularly critical.  

Findings in the draft report which could be further developed or 

clarified 

Clarification of distinction between regular review and regime change 

22. The draft report rightly identifies lack of regular review as a serious 

weakness with our current regulatory systems.  However, other 

statements in the draft report could be read as contradicting these 

conclusions and findings, risking unintended inaction.   

23. In particular, the draft report states that repeated change in underlying 

regulatory settings is a major cause of uncertainty.  The draft report refers 

to electricity and telecommunications regimes in particular, which it notes 

have been subject to repeated changes that are still bedding down.  The 



 

 

 

 

draft report states that repeated changes in these industries have 

contributed to relatively poor risk ratings.6 

24. Without further clarification, these statements could be read as a reason 

not to regularly review the effectiveness of regimes (making changes as 

are considered necessary).   Unlike major or unforeseen regime change 

(which Vector agrees is a source of uncertainty), regular review ensures 

confidence in New Zealand's regulatory systems and certainty that those 

regimes will be properly implemented. 

25. In Vector's submission the final report should include clarification of the 

distinction between regular review (as a matter of good practice) and 

regime change.7 

Interconnectedness of design features 

26. The draft report recognises the interconnectedness of design features on 

the effective operation of New Zealand's regulatory regimes. However, 

clearly interconnected issues are currently discussed in isolation of each 

other.  Further, the combined impact of design issues is often not 

identified in the draft report as a key contributor to major regulatory 

issues.  For example, the draft report discusses various causes of 

uncertainty, including (as mentioned above) from regulatory change.8  

However, it does not refer to uncertainty that can arise where regimes are 

not implemented as intended – this uncertainty is created for parties 

where regimes are implemented in ways they did not expect.   

27. As identified in various places throughout the draft report, lack of clarity in 

legislative objectives, lack of accountability, and historical institutional 

issues (eg conflicting functions) can lead to considerable uncertainty about 

how a regime will be implemented.  In Vector's experience, and as 

discussed further in our first submission, these combined issues have been 

a major contributor to ongoing uncertainty under Part 4. 

28. In Vector's view, in order to be effective, findings and recommendations 

should better reflect the interconnectedness of a well-functioning 

                                           
6   Draft report, pages 42 - 42. 
7  This clarification could be included in the Draft Report at pages 42 - 44. 
8  Draft Report, page 43. 



 

 

 

 

regulatory system.  Critically, a requirement to consider the 

interconnected impact of a range of design features should be built into 

the process along with guidance for regular review of regimes, as 

discussed above at paragraph 15. 

Clear legislative objectives 

29. Vector acknowledges that it may be appropriate for regulators to be 

provided with multiple objectives.  However, as noted in our first 

submission, it is the role of government, not the regulator, to determine 

policy objectives and to ensure these policy objectives are met.  This is 

particularly important in the case of independent regulators, where 

effective accountability is of critical importance.9   

30. Recent experience of merits review proceedings also highlights that 

legislative objectives must be very clear if a regime is to meet its intended 

policy objectives (courts appear increasingly unwilling to rely on policy 

materials to interpret legislative objectives). Clear legislative objectives 

are also critical to effectively monitoring performance of a regulator and 

may go some way to addressing conflicting roles within an institution. 

31. Vector notes that the draft report recommends that: "Where courts 

interpret legislation in ways that significantly alter a regulator's 

understanding of their mandate, the department responsible for the 

regime should review that aspect of the legislation.  Its review should 

ascertain whether the courts' interpretation undermines Parliament's 

objectives in establishing the regulatory regimes and whether legislative 

amendment is desirable".10  Vector agrees with the recommendation 

except that the question should be whether the court's interpretation 

significantly alters the responsible department's understanding of the 

regulator's mandate.  Vector acknowledges that the regulator's 

implementation of its mandate is normally subject to judicial scrutiny.  

However, the question is then whether the courts' interpretation of the 

mandate reflects Parliament's objectives.  In this context, the responsible 

department's understanding of Parliament's objectives, and not the 

                                           
9  See for example Vector's Initial Submission para 42(a).  See also OECD (2013) Principles 

for the governance of regulators. Public consultation draft, 21 June 2013, para 16, page 
11. 

10  R10.2, Draft Report page 409. 



 

 

 

 

regulator's, is what counts.  It is the responsibility of the regulator to 

implement policy objectives, not to determine what those policy objectives 

should be (that is the role of government). 

32.  Vector agrees that the number of legislative objectives for each regulator 

should be kept to a minimum, and that a clear hierarchy of objectives 

would help a regulator make consistent and predictable decisions.  Indeed, 

a significant number of submitters emphasised the need for clearer 

objectives.   

33. Vector also submits that such high level objectives could be supplemented 

in legislation by more detailed principles to be applied in the decision-

making process.11  In addition, it is important that guidance on how to 

interpret the objectives or purposes comes from the department with 

oversight of the regulator in the first instance. A statement by the 

regulator of how it interprets its mandate (as recommended in the draft 

statement) is only helpful if it is consistent with the intended policy 

objectives.  Otherwise, the role of the regulator and the policy role of 

government become unhelpfully blurred. At the very least, the department 

or agency with oversight of the regulator should have input into, and 

approve, any such statement.12 

34. In light of the above, Vector recommends that the final report include the 

following: 

(a) clarification of recommendation R10.2 to replace "regulator" with 

"responsible department"; 

(b) a recommendation that the department with oversight of a 

regulatory regime provide guidance on the intended policy objective 

and / or have input into, and approve, any such statement from the 

regulator as to how it interprets its mandate / purpose; and 

                                           
11 .See Vector's Initial Submission at para 72(b) and the reference, by way of example, to 

the Australian Productivity Commission and its list of price setting principles that a 
regulator should ideally apply. 

12 See for example the Electricity Authority, Interpretation of the Authority's statutory 
objective, 14 February 2011.  In Vector's view, guidance on the interpretation of a 
statutory objective is a policy matter and should have been undertaken by officials, 
(potentially in consultation with the Electricity Authority).  In addition, without such 

input, this interpretative statement arguably lacks credibility.  
 



 

 

 

 

(c) a requirement that the reviewing agency consider whether the 

legislative objectives provide sufficient direction to the regulator (as 

part of the process and principles to be applied to regular review of 

regimes referred to in paragraph 15(c) above).  

Application to existing regulators 

35. Vector recommends the final report clearly states that key findings and 

recommendations apply to the monitoring and review of existing 

regulators and regulatory regimes, not just to any new regulatory regimes.  

This is consistent with the inquiry's terms of reference which refer to, 

among other things, building on strengths and addressing weaknesses in 

current practices and ensuring improved regulatory regimes. 

36. Critically, the report will have a very limited impact on better outcomes in 

New Zealand if key recommendations are confined only to new regimes.  It 

would effectively rule out effective review and monitoring of the majority 

of regulatory regimes, including those that have a large impact on New 

Zealand's economic growth. By way of example, recommendations in the 

draft report in relation to clarity of legislative objectives relate only to the 

establishment of new regimes.  As Vector sets out above, these 

recommendations should be built into the processes and guidance for 

regular review of regimes.  

Review of Crown Entities Act 

37. The draft report identifies issues with the effectiveness of the monitoring 

and accountability tools in the Crown Entities Act 2004.  Given this is 

critical to the effective monitoring and evaluation of a number of important 

regulatory regimes, it is imperative that this issue at least be assessed 

further. 

38. On this basis, Vector submits that the final report should recommend an 

urgent review of the monitoring and accountability tools in the Crown 

Entity Act in order to determine whether they could be better utilised and / 

or whether some legislative amendment or other direction is required.  

This could potentially be undertaken by the Productivity Commission or by 

MBIE. 



 

 

 

 

Clarification in relation to judicial review of expert regulators 

39. The draft report suggests that judicial review provides an effective 

accountability mechanism in New Zealand.13  Vector agrees that judicial 

review plays an important role in relation to accountability of public 

decision makers more generally.  However, it has widely been considered 

a very weak mechanism in the context of economic regulators in 

particular.  Case law demonstrates that courts are reluctant in judicial 

review proceedings to intervene with the decision of an expert body.  The 

Supreme Court's decision in Unison Networks provides a relevant example 

of the courts' likely approach.14  Indeed, this was a key reason for 

introducing merits review in Part 4.15    

40. The threshold set out by Unison Networks is a very high threshold to meet.  

These restricted review grounds reflect the courts' long-held position that 

the greater the policy content of a decision, the less disposed the court will 

be to entertain an application for judicial review.16   

41. Vector considers that final report should clarify that judicial review is a 

weak accountability mechanism for decisions by economic regulators.17  

For this reason merits review remains an important mechanism in the 

design arrangements for economic regulation.   

 

 

                                           
13 See for example the Draft Report at page 242 where it concludes that there is no 

evidence to suggest judicial review is an ineffective method of challenging regulators' 
decisions. 

14  Unison Networks Limited v Commerce Commission [2008] 1 NZLR 42 (SC), at [55]. In 
that case, Unison argued that the Commission had failed to exercise its power to set 
thresholds in accordance with the purpose and requirements of the Act.  The Supreme 
Court held that, in the case of an expert body with broadly expressed powers, the courts 

were unlikely to intervene "unless the body exercising the power has acted in bad faith, 

has materially misapplied the law, or has exercised the power in a way which cannot 
rationally be regarded as coming within the statutory purpose". 

15  As noted in the Explanatory Note to the Commerce Amendment Bill (201-1), one of the 
problems with Part 4A was the that the accountability regime for the Commission 
(primarily judicial review) was limited (at p 3); also see Ministry of Economic 
Development, Review of Regulatory Control Provisions under the Commerce Act 1986: 

Discussion Document, April 2007, at [46] - [48]. 
16  CREEDNZ Inc v Governor-General [1981] 1 NZLR 172 (CA), at 197 and 198. 
17  Such clarification could be included in the Draft Report at page 242. 


