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General comments and MBIE’s approach to Regulatory system performance 

1 The Commission’s draft report has highlighted the complexity and range of approaches 
taken to regulatory systems in New Zealand.  

2 The Ministry of Business, Innovation and Employment (MBIE) agrees with the 
Commission that there is no one-size-fits-all approach to analysing the performance of 
regulatory systems.  Rather, we think it’s most important that:  

a. agencies are robust, honest and critical in assessing the state of their priority 

regulatory systems and what needs to be improved 

b. agencies have systemic processes for those assessments 

c. the results of those assessments are used to support frank discussions with 

Ministers about the performance of regulatory systems. 

3 Assessments of this nature reflect Cabinet’s expectations for departments to exercise a 
regulatory stewardship role [CAB Min (12) 6/2B refers] and the responsibilities of chief 
executives of departments under section 32 of the State Sector Act 1988 to responsible 
Ministers for “(d) the stewardship of… (ii) the legislation administered by the department 
…” 

4 MBIE’s exercise of its regulatory stewardship role includes the Regulatory system 
performance programme, which will systematically identify the best elements of 
regulatory practice from individual regulatory systems, and extend those practices across 
all the regulatory systems that MBIE is responsible for, so that those systems are less 
likely to experience major regulatory failures.   

Draft Regulatory systems narrative  

5 This programme is reflected in MBIE’s draft Regulatory systems narrative, 
which describes the following approach to regulatory systems thinking: 

a. In making choices about our regulatory systems, we:  

i. think about whether non-regulatory levers are available which will be more 

effective or less costly 

ii. ensure that we only regulate when it is necessary to achieve our desired 

objective, will be the most effective choice and will not be excessively costly. 

b. In regulating, we draw upon a range of information including lessons from well-

performing regulatory systems and past failures, international regulatory 

frameworks, and a deep understanding about the sector or activity being regulated. 

c. We carefully consider design, implementation and resourcing of regulatory systems 

in a combined manner – this includes:  

i. using a range of different types of regulatory instruments eg from principle-

based requirements in legislation, through to detail in regulation and other 

instruments 

ii. providing a range of powers functions and tools to support those instruments 
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iii. developing and publishing compliance strategies 

iv. having good interactions between those responsible for policy development 

and regulatory implementation. 

d. To reinforce the living nature of regulatory systems, we build mechanisms into 

those systems to regularly and flexibly maintain those systems, while keeping the 

overall system stable and effective.  This approach is intended to provide greater 

certainty for regulated communities, while remaining responsive to issues and 

pressures that emerge over time, including issues arising from operational 

knowledge. 

6 In implementing this approach: 

a. We will undertake assessment processes for all of our regulatory systems1, and 

look across assessments to identify any cross-cutting issues. 

b. We will trial a new approach to setting expectations for the performance of 

regulatory systems, under the working description of a Regulatory system 

statement of intent / charter. These Statements of intent or charters are principally 

internally focussed documents that ensure MBIE is clear on how we discharge our 

regulatory stewardship obligations, which involves: 

i. setting clear expectations for what regulatory systems are intended to achieve  

ii. reinforcing shared ownership for regulatory systems among policy setters and 

the deliverers of regulatory systems – there needs to be a partnership so that 

all parties are working together and taking responsibility for achieving a 

system’s objectives (for regulatory systems that involve external parties eg the 

Commerce Commission for the competition system or WorkSafe NZ for the 

work health and safety system, the Statements of intent or charters will 

reinforce the partnership with those Crown entities) 

iii. ensuring that each regulatory system is treated as a living system, where there 

is good knowledge of how the system is intended to perform and is performing, 

based on good information flows, and the system is able to respond to issues 

quickly. 

c. We have developed a process for Regulatory Systems Bills, which will provide a 

regular vehicle for the maintenance and continuous improvement of regulatory 

systems administered by MBIE.  

                                                
1
 A number of MBIE’s regulatory systems have major policy reviews underway, including reviews that 

are required by statute eg the statutory mandated review of the Telecommunications Act 2001. We 
will ensure that our regulatory systems programme assessment processes complements reviews, 
rather than replicate those processes.  Where a major policy review has recently occurred eg the work 
health and safety system, we will base a Regulatory system Statement of intent / Charter on that 
review. 



3 

 

MBIE-MAKO-17236289  16  JUN E  2014  

7 MBIE intends to engage with stakeholders and other government agencies to seek 
feedback on our draft Regulatory systems narrative and discuss how approaches to 
discharge regulatory stewardship obligations can be shared.  Discussions with central 
agencies will also address how our approach to Regulatory system statements of intent 
or charters should fit with machinery of government and public sector management 
mechanisms, including agency statements of intent and Ministerial directions.   As noted 
above, we see this approach as being principally internally focussed, recording how 
MBIE (and partner agencies) discharge our regulatory stewardship obligations.  This 
may differ from how the Commission has interpreted our approach, based on its 
reference to these matters in Chapter 4 of the Commission’s draft Report, which was 
closely linked to Ministerial directions.   

Summary of what has happened in regulatory systems programme 

System assessments and charters 

8 We have completed an initial assessment of the Employment Relations and Employment 
Standards System. Following on from this assessment, we are developing an 
Employment Relations and Employment Standards Regulatory System Charter setting 
out clear expectations for performance of this system, which will include actions to 
improve the performance of this system. We intend to complete the first draft of the 
charter by June 2014.  

9 We commenced the initial assessment process for the Immigration System in May 2014 
and intend to commence a Building Standards System assessment soon. These 
assessment processes have proved to require significant up-front investment to ensure 
that the purposes of the assessment are well understood and there is commitment to 
participating in an robust, honest and critical assessment of the state of a regulatory 
system and what needs to be improved. A planned initial assessment of the Competition 
System has been deferred, and will be reconsidered later in 2014.   

10 We are also developing a Health and Safety at Work System Charter, which will build 
upon Working Safer – A blueprint for health & safety at work to set expectations for the 
performance of this system. We intend to complete the first draft of the charter by June 
2014. 

Regulatory Systems Bills  

11 Work is progressing on a Regulatory Systems Bill.  Targeted consultation with key 
stakeholders  has commenced in advance of the responsible portfolio Ministers seeking 
Cabinet policy approvals for matters to be included.  The Regulatory Systems Bill is 
expected to be introduced to the House after the general election. 

Other supporting activity 

12 A process is underway to develop an MBIE guide to regulatory instruments, which will 
include a typology of instruments and guidance on when to use (or not use) each type of 
instrument.  This will support greater understanding across MBIE of options for the use 
of different regulatory instruments, which will inform advice to Ministers when designing 
systems and choices between different instruments when implementing regulatory 
systems. 
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13 We have also developed a revised intervention logic for occupational regulation, which 
has been used in a review of the immigration advisor licensing regime. We are 
developing a suite of analytical tools for considering occupational regulation matters, 
which will include questions to consider when designing and implementing occupational 
regulation regimes, and will refer to different approaches that are currently used in 
regulatory systems that MBIE is responsible for.   

Comments on specific findings, questions and recommendations  

14 Page vi of the Commission’s draft Report includes a diagram What do New Zealand 
regulators regulate?  Of the regulatory systems that MBIE is responsible for, there are 
two notable omissions from this diagram, being product safety and health and safety.   

Recommendation 3.1:  Standardised reporting requirements for agency annual 
reports should be used to collect data on regulator activity. The Treasury and the 
State Services Commission, as the central agencies responsible for the public 
sector accountability framework, should be responsible for developing these 
standardised requirements. 

Recommendation 3.2:  At the end of each financial year, the Treasury should 
collect and analyse performance data from the annual reports of regulators, and 
produce a public report outlining key features and trends. 

Recommendation 3.3:  The Treasury and the State Services Commission should 
work with relevant departments to ensure that all regulators not captured by the 
Public Finance or Crown Entities Acts comply with the new standardised reporting 
requirements for their annual reports.  

15 While regulatory management requirements (eg planning and scanning) may deliver 
benefits for some agencies, they can also involve significant costs if not well designed. 
MBIE considers that it is essential that any additional standardised reporting on regulator 
activity doesn’t impose additional compliance obligations. Instead, it should fit within the 
existing public sector and regulatory management processes eg regulator business 
planning and accountability processes. 

Recommendation 4.1: The Cabinet Manual should be amended to set a general 
expectation that exposure drafts will be published and consulted on before 
introducing into Parliament legislation that creates new regulatory regimes or 
significantly amends existing regimes. 

16 MBIE considers that exposure drafts can be valuable, but does not agree that there 
should be a general expectation that exposure drafts should be published and consulted 
on.  Every policy process involves consideration of the most effective form of 
consultation, including whether consultation should be undertaken on policy options, 
policy proposals and drafting. The best process depends on the context, including time 
pressures.  

17 MBIE has a wide experience in using exposure drafts, including in relation to work health 
and safety, the criminalisation of cartels, and financial markets regulation.2  MBIE 
considers that exposure drafts are most valuable where: 

                                                
2
 An alternative approach has also been taken in relation to the standards and conformance system 

review, where a draft Standards and Accreditation Bill has been shared with a targeted group of 
experts, rather than a published exposure draft.  This alternative approach may be appropriate where 
the content of the Bill is of a particular technical nature, is sensitive, or time critical. 

http://www.mbie.govt.nz/about-us/consultation/archive/hs-reform-bill-draft-provisions
http://www.mbie.govt.nz/about-us/consultation/archive/hs-reform-bill-draft-provisions
http://www.med.govt.nz/business/competition-policy/cartel-criminalisation
http://www.med.govt.nz/business/business-law/current-business-law-work/financial-markets-conduct-act
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a. the matters being regulated are technical or complex, and would benefit from 

technical or expert input into the drafting of the regulation 

b. prior processes make further consultation desirable eg to provide exposure to the 

proposed implementation of concepts that have previously been consulted on  

c. an exposure draft will help to build support and understanding for the proposed 

regulatory change 

d. in the case of secondary or tertiary regulations, where these would benefit from 

technical review  before being made. 

18 MBIE considers that where exposure drafts are used the overall regulatory process 
needs to allow sufficient time for consultation, and the review and analysis of 
submissions within the overall regulatory process. A major focus of Parliamentary select 
committees is on the detail of the legislation, which essentially duplicates any exposure 
draft process. As a result, where timeframes are short, MBIE considers that it is better to 
not do an exposure draft than to rush it. 

Recommendation 4.2: The next version of the State Services Commission’s 
guidance on machinery of government issues should set an expectation that, 
where a new regulatory regime is established, the entity responsible for 
implementing the regime should have a legislative obligation to publish a 
statement that explains its interpretation of its mandate, to consult on that 
statement, and keep it up to date. 

19 While in principle clarity about how a regulator interprets its mandate is helpful, MBIE is 
not clear how this recommendation would add to existing public management tools 
including statements of intent or regulatory stewardship obligations.  The benefits of a 
statutory obligation to publish such a statement are unclear.  Further, given such a 
statement would be an interpretation of the legislative mandate of an agency granted by 
Parliament, MBIE does not consider this is a matter that it is appropriate that a regulator 
consult on.   

20 The approach that MBIE is trialling to setting expectations for the performance of 
regulatory systems, through Regulatory system Statements of intent or charters could 
address the concerns that the Commission raises, in the text of its draft report around 
this recommendation, about role clarity and how regulators make trade-offs between 
competing objectives.  Regulatory system Statements of intent or charters enable two-
way discussions between policy designers and regulators about how a regulatory system 
is intended to operate, and the trade-offs that were made in designing and then in 
implementing the regulatory system.  We would expect that these expectations would 
then be reflected in formal accountability documents, such as agency and regulator 
Statements of Intent and regulators’ compliance strategies. 

21 Many regulators do publish their approach to enforcement or compliance more generally, 
including the Financial Markets Authority and the Commerce Commission, and there is 
often extensive engagement on them.  This activity currently occurs as a matter of good 
regulatory practice. 
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22 MBIE considers that it is appropriate that regulators consult on their compliance or 
enforcement approach and areas for the regulator to focus on or prioritise, so long as 
this does not create a perception that the regulator is consulting on individual regulatory 
decisions.  This perception can be managed by how the regulator frames the 
consultation process. The regulator needs to make clear that it is focussed on how the 
regulator will generally exercise its discretion in discharging its mandate, the balance of 
effort for the regulator between its educative, advising and enforcement functions, and 
the reasons for the regulator prioritising effort in one area over another.  

Finding 4.5: Regulator involvement in providing strategic policy advice is 
important for effective regulatory outcomes. Strategic policy should be developed 
so that it taps the experience of regulators and provides a dispassionate 
assessment of the issue. To ensure this balanced assessment, regulators should 
not have the sole or main responsibility for reviewing underpinning frameworks. 

Finding 4.6: Creating separate bodies so that one body is responsible for making 
rules and the other for enforcing them can have benefits, such as greater 
transparency, probity and good decisions. Even so, whether structural separation 
creates net benefits will depend very much on the details of the regulatory regime. 
Combinations of other regulatory design options (such as clearer regulatory 
objectives, stronger reporting and consultation obligations) may provide 
equivalent benefits, with lower costs and less disruption. 

23 MBIE agrees that regulator perspectives need to be incorporated into strategic policy 
discussions.  To assess robustly the performance of regulatory systems, there needs to 
be feedback on the performance of the whole of a regulatory system, drawing upon the 
regulator’s knowledge of the implementation of the system, administrative data and 
business intelligence, as well as stepping back to assess whether the overall system 
objectives have been met.  This assessment needs to occur through a partnership 
approach.  MBIE’s approach to regulatory stewardship, including the Regulatory system 
Statements of intent / Charters will reinforce this and provide a mechanism for the voice 
of regulators to be heard in strategic policy discussions. 

24 As discussed below in response to findings 5.2, 5.4 and 6.5, MBIE considers that there 
are a range of considerations when making decisions about the separation of strategic 
policy advice and regulatory implementation functions, and the extent of independence 
provided to regulators. 

25 One example of recent establishment of the split in responsibility between strategic 
policy advice and regulatory implementation is the establishment of WorkSafe New 
Zealand (WorkSafe NZ).  The main objective and functions of WorkSafe NZ are specified 
in sections 9 and 10 of the WorkSafe New Zealand Act 2013. WorkSafe NZ have 
deliberately been provided with functions which:  

a. enable it to contribute to (but not be primarily responsible for) strategic policy 

advice:  

 section 10a: advise on the operation of the work health and safety system, 

including co-ordination across the different components of the system 

 section 10b: make recommendations for changes to improve the effectiveness of 

the work health and safety system, including legislative changes 

 section 10h: collect, analyse, and publish statistics and other information relating 

to work health and safety 
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b. specify a lead role in developing regulatory instruments: 

 section 10e: develop codes of practice 

c. focus WorkSafe NZ on implementing the regulatory system (all other functions).  

26 The Health and Safety Reform Bill, which is currently being considered by the Transport 
and Industrial Relations Committee, will:  

a. require that the Minister’s Health and Safety at Work Strategy, which sets out the 

Government's overall direction in improving the health and safety of workers, be 

developed jointly with WorkSafe NZ 

b. provide WorkSafe NZ with the function of developing safe work instruments, which 

are another form of tertiary regulation (clauses 234, 235 and 310).  

27 The policy rationale for the split in functions between MBIE and WorkSafe NZ is set out 
in the Improving Health and Safety at Work: Overview Cabinet paper (see Part C: 
WorkSafe New Zealand - new regulator to be established with enhanced powers and 
substantially increased resources) and the associated Overview Cabinet minute.   

28 MBIE considers that it is also important, where the strategic policy advice and regulatory 
implementation functions of a regulatory system are contained within one agency, rather 
than separate agencies, that regulatory implementation perspectives are involved in 
strategic policy discussions.   

29 Where there is distributed responsibility for a system within an agency, there is a need 
for mechanisms to bring together representatives of the different regulatory functions to 
collectively discuss the performance of the system and ensure that there are not gaps in 
the functioning of the system.  This is essential for regulatory stewardship obligations to 
be effectively discharged.   

30 An example of how this is achieved within MBIE is associated with the development of 
the Employment Relations and Employment Standards Regulatory System Charter. 
Senior managers with responsibility for the different functional elements of this system 
meet regularly to both discuss functional work programmes and to take a co-ordinated 
and collective approach to ensuring the system as a whole is performing as intended, 
meaning that issues should not ‘slip between the cracks’ of functional responsibilities. 
This approach is also being reflected across other regulatory systems within MBIE where 
there are distributed functional responsibilities. 

Finding 5.2: For most regulatory regimes, the arguments for providing more 
independent regulation will be stronger than the arguments for less independent 
regulation. 

Finding 5.4:  “Independence” is multi-faceted and covers significantly more 
than formal legal designation, including: 

 the ability to adjust the regulatory settings and rules (regulation 

independence); 

 the ability to undertake functions without interference (operational 

independence); 

 funding arrangements that protect the regulator from external pressure 

(budgetary independence); and 

http://www.mbie.govt.nz/pdf-library/what-we-do/workplace-health-and-safety-reform/Overview.pdf
http://www.mbie.govt.nz/pdf-library/what-we-do/workplace-health-and-safety-reform/Overview-cabinet-minute.pdf
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 formal distance from the executive and security of tenure for governors and 

senior management (institutional independence). 

Finding 6.5: Designers of regulatory regimes should avoid allocating regulatory 
decision-making powers to ministers avoided unless good reasons are 
established. Decisions where ministerial decision making is likely to be 
appropriate include decisions with:  

 significant value judgements, involving trade-offs that are not readily 

amenable to analysis  

 significant fiscal implications, or which are integral to a government’s 

economic strategy.  

31 MBIE considers that the answers to questions about the independence of regulators and 
the allocation of different types of regulatory decision-making powers are generally 
context specific.  As a consequence, while rules of thumb or guidance on matters to be 
considered are helpful, MBIE does not consider that there is sufficient evidence that 
greater levels of independence of regulators will always be appropriate. The Commission 
has, however, provided useful information to help guide regulatory designers in advising 
on these questions, and Ministers and Parliament in making decisions about the 
allocation of these powers.   

32 In MBIE’s experience, the following factors need to be considered in relation to regulator 
independence and the allocation of regulatory decision-making powers: 

 Will a single focus-agency be more effective at achieving the regulatory 

outcomes sought than a multiple-purpose agency? Where a single focus agency 

is appropriate, then this may lean in favour of an independent regulator. 

 Will an independent regulator have critical mass, and be able to operate at the 

scale and scope needed to be most effective in discharging its functions? This 

includes considering whether the regulator will be able to attract the extent of 

expertise, capacity and capability required to discharge its functions. 

 Do international precedents or norms favour independence or a particular 

approach to the allocation of regulatory decision-making powers?  For example, 

international approaches to economic regulation favour the independence of 

agencies such as the Commerce Commission and the Reserve Bank.  

33 Amongst the facets of independence, decisions about regulation independence can have 
a significant impact on the whether an independent regulatory agency is appropriate, to 
the extent that regulation independence is connected to strategic policy functions. As 
noted above, in the case of the work health and safety system, policy functions have 
been separated from other regulation functions, which may have strengthened the case 
for the overall independence of WorkSafe NZ.  By contrast, if a decision had been made 
that policy functions needed to be more closely connected to regulatory implementation 
functions, then this may have strengthened the case for a departmental or departmental 
agency form. 
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34 An additional consideration against providing regulators that are independent Crown 
entities with regulation independence is the question of whether the regulator will have 
the capacity and capability, or comparative advantage, to discharge the policy functions 
associated with regulation independence.  In MBIE’s opinion, government agencies have 
a number of comparative advantages related to these policy functions, which would 
generally mean that these policy functions should be retained within a government 
agency:  

 Government agencies can make internal connections to other policy areas more 

easily – for example, in the case of work health and safety, MBIE also provides 

policy advice in areas which can be complementary, including government 

procurement, skills, employment, business development and innovation systems. 

 Government agencies can make connections more easily with other government 

policy agencies, and are more likely to have leadership roles in relation to 

broader cross-government strategies – for example, MBIE and the Treasury are 

the lead advisers on the Business Growth Agenda, and are best placed to make 

connections that can help achieve regulatory systems objectives. 

 Government agencies will generally have greater influence over other non-

regulatory functions which can support regulatory outcomes – for example, in the 

case of work health and safety, MBIE provides connections to a range of 

business grants and assistance, the implementation of procurement policy and 

business-facing services. 

 Government agencies will generally have comparative advantage across some 

technical skills, such as experience in legislative and regulatory design and 

development, regulatory impact analysis, setting and administering levies and 

fees. 

Finding 5.5:  Regulators often have to work with legislative regimes that are 
outdated or not fit-for-purpose. For example, regulators in transport sectors have 
to oversee outdated rules due to an inflexible legislative framework 

35 MBIE considers that there needs to be a balance in regulatory design effort between 
major policy reviews (including evaluation), major policy reform processes (including 
addressing “new” policy matters) and regulatory maintenance, to ensure that legislative 
regimes are less likely to become out-dated and remain fit-for-purpose.   

36 MBIE’s regulatory systems assessment processes and Regulatory system statements of 
intent / charters will ensure that MBIE identifies areas where regulatory maintenance 
activities may be needed.  Identifying these issues and discussing the relative priority of 
these issues with Ministers is a key element of discharging MBIE’s regulatory 
stewardship opportunities.  It will also be vital that there is discussion between policy 
agencies and independent regulators about possible regulatory maintenance issues as 
part of assessing regulatory system performance.  This reinforces the importance of the 
Regulatory system statements of intent / charters being a partnership between policy 
agencies and independent regulators. 
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37 MBIE’s Regulatory Systems Bill process provides opportunities, for regulatory systems 
that MBIE is responsible for, to progress relatively non-controversial regulatory system 
maintenance amendments that may not otherwise be prioritised.  MBIE has a critical 
mass of regulatory systems which means it can aggregate a reasonable number of 
regulatory maintenance changes. However, the success of this approach will depend on 
being able to regularly progress these Bills.   

38 In the past similar exercises have potentially become too wide ranging, covered too 
many agencies with different approaches and have taken too long to progress.  Careful 
thought is needed to how mechanisms could be provided for other agencies that do not 
have the same critical mass of regulatory systems, to aggregate their proposals for 
regulatory maintenance amendments. 

39 Related to this, MBIE is exploring the idea of an “80 / 20” rule of thumb over what 
proportion of regulatory systems are stable and enduring, compared to being regularly 
updated to allow the flexibility at the margin to respond to issues and pressures that 
emerge over time.  We expect that providing for a core of systems that are stable and 
enduring would provide significant benefits to government, business and other 
stakeholders, by providing greater certainty about core obligations while maintaining 
systems to avoid the costs of regulatory failures.  

40 Part of implementing such an approach could involve locating a significant proportion of 
the provisions that are regularly reviewed in secondary regulation (discussed further 
below).  We are also exploring whether an additional rule of thumb over the balance in 
regulatory design effort between major policy reviews (including evaluation), major policy 
reform processes (including addressing “new” policy matters) and regulatory 
maintenance would be helpful.    

Finding 5.6:  There is inconsistent allocation of legislative provisions between 
primary legislation and types of secondary legislation in regulatory regimes. There 
is evidence that existing mechanisms to promote greater consistency are 
ineffective. 

41 The primary source of guidance on the allocation of legislative provisions is the 
Legislation Advisory Committee Guidelines on Process and Content of Legislation (LAC 
Guidelines), specifically Chapter 10: Delegated legislation. The key guidance is set out 
in:  

 10.1.3 What should be included only in primary legislation? 

 10.1.4 What may be included in delegated legislation?  

 10.1.5 What may be included in either primary or delegated legislation?  

42 The advice set out in the LAC Guidelines: 

 is strongly influenced by common law values about what should be included in 

primary or delegated legislation 

 emphasises the vital importance of context (ie what will be appropriate for 

primary legislation only in one context (eg the core criminal law) may be quite 

appropriate for delegated legislation in the context of public welfare regulatory 

regulation (eg the regulation of hazardous substances)) 
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 is quite pragmatic in character (eg if regulation is likely to be needed to be 

changed frequently, this is a pointer in favour of setting out the rules in delegated 

legislation 

 encourages legislators and regulatory designers to make decisions based on a 

case-by-case application of listed values, principles, and considerations, rather 

than in accordance with some predetermined schema designed to produce 

greater consistency by the application of rules. 

43 MBIE considers the guidance provided by the LAC Guidelines is both useful and 
appropriate. We are not convinced that there is necessarily a general problem with 
inconsistency in the allocation of legislative powers because decisions about how to 
allocate decision making powers are highly context specific. In this respect it is more 
relevant to ask whether the allocation of decision making powers is appropriate in the 
particular context rather than to ask about consistency with other regulatory regimes. 

44 A process is underway to develop an MBIE guide to regulatory instruments, which will 
include a typology of instruments and guidance on when to use (or not use) each type of 
instrument.  This will support greater understanding across MBIE of options for the use 
of different regulatory instruments, which will inform advice to Ministers when designing 
systems and choices between different instruments when implementing regulatory 
systems. 

Recommendation 5.2: The Minister for Regulatory Reform should coordinate a 
principle-based review of regulatory legislation to ensure greater consistency in 
allocation of legislation material between primary legislation and types of 
secondary legislation. 

Recommendation 5.3: The Minister for Regulatory Reform should consider 
stronger mechanisms to ensure greater consistency in the allocating material 
between primary legislation and types of secondary legislation, either by 
elaborating departments’ Disclosure requirements for government legislation, 
empowering Parliamentary Counsel to provide stronger guidance, or some other 
mechanism. 

45 MBIE is not convinced of the value in instituting a principle-based review of regulatory 
legislation or stronger mechanisms to ensure greater consistency.  As noted above, we 
consider that the existing guidance in the LAC Guidelines supports a contextual 
evaluation of what mechanisms are appropriate on a case-by-case basis.   

Finding 5.7: There is scope for the greater use of delegating authority to make 
secondary legislation to regulators, subject to appropriate controls, to ensure 
regulation can keep pace with technological and other developments. Designers 
of regulatory regimes need to consider what regulation-making powers can be 
delegated to the regulator, particularly in areas subject to technological or other 
changes, in order to future-proof the regime. 
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46 While MBIE considers that there may be scope for greater use of secondary legislation 
(eg regulations approved subject to Cabinet processes), we are not convinced that it is 
generally appropriate for there to be greater use of tertiary legislation made by 
independent regulators. Though there is a place for tertiary legislation when dealing with 
highly technical subject areas, there have in the past been a number of difficulties with 
tertiary legislation (eg accessibility, consistency and coherence of the regulatory 
requirements).   As noted above in response to findings 5.2, 5.4 and 6.5, MBIE does not 
consider that there is sufficient evidence that greater levels of regulation independence 
of regulators will always be appropriate. 

Question 5.1: How can the role of the Regulations Review Committee be 
strengthened, if regulators are delegated greater regulation-making powers? 

47 MBIE does not consider that the role of the Regulations Review Committee needs to be 
strengthened as it currently has jurisdiction to examine all disallowable instruments 
(which include tertiary and other instruments with a significant legislative effect). 

Recommendation 6.1 The effectiveness of a part-time board comprised of 
participants in the regulated sector (as in the Financial Markets Authority) should 
be reviewed by the State Services Commission before its wider application to 
other sectors of regulation. 

48 MBIE notes that the framework for the Financial Markets Authority Board in the Financial 
Markets Authority Act 2011 is flexible. It can adjust to the needs of the time. It does not 
mandate that members of the board have to be part-time or drawn from a particular 
sector. With this in mind, it is important to recall the context of the FMA's establishment. 
This was the period immediately after the finance company collapses and global financial 
crisis, and public trust in the financial markets and regulator had plummeted. We 
consider that the initial board make-up has played an important role in restoring 
confidence in the integrity of the regulator, and that FMA is fulfilling its statutory 
objectives well.  

49 We also are not convinced with the Commission's observations concerning the risks for 
governance boards of potential conflicts of interests arising from New Zealand being a 
small country. We consider that FMA is managing these conflicts appropriately and that 
the conflicts that do arise are not impacting on the delivery of its statutory objectives. 

Finding 7.5:  With some exceptions, New Zealand regulators do not appear to 
have a strong culture of learning from experience. 

50 MBIE’s experiences with a range of past regulatory systems failures (eg financial 
markets, work health and safety, and (further back) building standards) suggest that 
regulators have not been effective at learning from experience, particularly across 
regulatory systems. Our views about why regulatory systems can be at risk of failure 
were set out in our submission on the Commission’s Issues paper, as are our views on 
what practices or conditions are likely to be present in regulatory systems which are 
performing well.3  

51 We consider it is particularly important that regulatory designers and implementers are 
alert to the need to: 

 ensure regulatory systems are fully implemented 

                                                
3
 The Commission has included these views in Chapter 14 of its draft Report, in relation to the types 

of questions that a monitoring agency should look at. 
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 undertake reviews of systems that reflect an awareness of the policy objectives 

and trade-offs that were built into systems when they were designed. 

52 We are, however, optimistic that as agencies give greater attention to exercising their 
regulatory stewardship obligations they will become better at learning from experience.  
MBIE’s approach to regulatory system assessments and regulatory system statements 
of intent / charters will assist us in learning from experience. In particular: 

 Our regulatory system assessment processes draw upon front-line learnings 

about the performance of regulatory systems  

 Statements of intent / charters will record the policy objectives and trade-offs 

which were built into systems when they were designed, and test the extent to 

which those objectives are being met and trade-offs remain appropriate.  This will 

ensure our views about regulatory system performance are based upon a deep 

understanding of why a certain regulatory system design was chosen and what 

lesson the system design was responding to. 

 We will look across individual regulatory system assessments to identify cross-

cutting issues. This will enable us to apply what we learn from an individual 

system across a broader range of systems that MBIE is responsible for. 

53 It is vital that lessons learnt are shared across regulatory designers operating in different 
agencies.  As noted below, MBIE supports approaches to sharing of information at 
multiple levels, both amongst regulatory designers and implementers eg the Compliance 
Common Capability Programme (CCCP) or alternative forums or networks.   

Finding 10.7: Access to judicial review should be approached in a non-
instrumental way. Judicial review is an important constitutional check on the 
power of the Executive, and is available to citizens as of right. 

Finding 10.8: Access to appeal (or merits review) should be available where it 
is likely to improve the quality of regulation, in terms of the objectives of the 
regulatory regime, taking into account the costs of providing it. 

54 MBIE agrees with the report’s overall conclusion that judicial review is a constitutional 
right and should always be available, whereas the desirability of merits review depends 
upon the statutory context, taking into account the nature of the decision and the various 
matters referred to in the LAC guidelines. 

55 At page 242 of the draft report the Commission makes a comment about the desirability 
of finality in relation to the Commerce Commission’s section 53 determinations and 
suggests that this did not appear to have been considered as part of the Cabinet 
process.  

56 While acknowledging the desirability of finality, MBIE disagrees with the statement that it 
was not considered as part of the policy development process. Cabinet papers are 
inevitably constrained in their level of detail but it is a Cabinet Office requirement that all 
Cabinet papers indicate whether or not the proposals comply with LAC guidelines, which 
occurred in this case.  These statements are often brief and do not reflect the full policy 
consideration of what appeal rights should be provided, unless there is a divergence 
from the LAC guidelines. In addition the LAC itself frequently makes submissions on Bills 
so that any departure from the guidelines will almost inevitably be considered in the 
course of the legislative process. 
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57 The examples in the report are heavily focussed on the regime in Part 4 of the 
Commerce Act. This is a unique regime and it would be wrong to use it as the basis for 
drawing general conclusions about the desirability or otherwise of merits review in other 
statutory contexts. In this respect we consider the report would benefit from a broader 
look at the experience with judicial review and appeal processes across a range of other 
regulatory regimes and countries. 

Recommendation 10.2: Where courts interpret legislation in ways that 
significantly alter a regulator’s understanding of their mandate, the department 
responsible for the regime should review that aspect of the legislation. Its review 
should ascertain whether the courts’ interpretation undermines Parliament’s 
objectives in establishing the regulatory regime, and whether legislative 
amendment is desirable.  

58 We were puzzled by the example used in the shaded box at pages 245-246 relating to 
part 36 of the Commerce Act. This involves an enforcement decision, and is not relevant 
to the question of judicial review vs rights of appeal.  

59 MBIE considers that recommendation 10.2 may be cast too broadly. Departments can, 
and should, monitor court decisions and a court decision that changes a regulator’s 
understanding of its mandate might warrant a review of the legislation. However given 
other demands on policy and drafting resources a review of legislation is not necessarily 
required in every case. Whether or not a review should be undertaken and the nature of 
that review (eg whether a formal and substantive review is required), will depend upon 
the circumstances and, as the Commission notes, significance of the impact of the 
court’s decision.  

Finding 10.15: There is no reason to believe that the incidence or complexity of 
appeals in areas of highly complex or technical regulation will inevitably decline 
over time. 

60 The discussion on page 248 about whether or not the incidence of appeals will decline 
over time is largely based on the specific question of whether the input methodologies 
appeals under the Commerce Act are likely to decline, and includes MBIE’s comment 
that we anticipate a more settled period. We are doubtful whether conclusions about the 
likelihood or otherwise of a decline in input methodology appeals can properly be drawn 
from the experience of the Australian Energy Regulator involving Weighed Average Cost 
of Capital since this is an entirely different regime that applies completely different tests 
and has different coverage/timing. This section would also benefit from considering if 
there is evidence that applies more generally to all appeals, rather than the specific 
situation of the Input Methodologies merits review.   

Recommendation 11.1:  Formal recognition of regulator forums or networks could 
offset the barriers to sharing good practices through:  

 partial government funding (for example, 3-5 years) for regulator networks, 

tied to a business case and performance measures;  

 revisions to Cabinet’s Expectations for Regulatory Stewardship, to clarify 

that regulatory agencies should seek to raise their own and the sector’s 

performance by sharing experiences and participating in communities of 

practice; and  
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 active monitoring by the Treasury and portfolio departments (for Crown 

entities) of regulator participation in communities of practice and other 

activities to share experiences.  

61 MBIE supports the need for sharing of information about good regulatory practices at 
multiple levels, involving both regulatory designers and implementers eg CCCP or 
alternative forums or networks eg the Government Economics Network.  The challenges 
of operating the CCCP show that further thought is needed about which agencies should 
be responsible for ensuring these networks are effective and how these networks should 
be funded.  

62 Support from central agencies for these networks is essential.  This should be part of 
central agencies’ role supporting agencies to meet regulatory stewardship 
responsibilities and ensuring that agencies have systems for regulatory stewardship in 
place.   

Finding 12.1:  Regulators need staff who, as a group, combine generic and 
specific competencies, including specific technical expertise, personal 
competencies such as communication skills, and an understanding of the 
compliance role and the role of the regulator. Gaps in these competencies can 
undermine the credibility of regulation and the achievement of regulatory 
outcomes. The precise mix of competencies needed is likely to vary between 
regulators and even within a regulator at different times. It is management’s 
responsibility to identify the required mix of competencies and ensure staff have, 
or can develop, these competencies. 

63 MBIE agrees that regulators need to focus on the capabilities and competencies of 
regulatory staff, as part of the regulator’s obligations to ensure that regulatory systems 
are fully implemented. Capability and competency assessments need to look at multiple 
levels, from investigatory skills, through to regulatory implementation, including regulator 
executive level capabilities, and regulatory design capabilities.   

64 Any assessment of capabilities and competencies also needs to consider what actions 
regulators and regulatory staff are incentivised to take.  Where regulatory system 
performance or individual regulatory staff performance expectations emphasise 
particular activity, it is natural to expect that action to be prioritised. Regulatory 
executives in particular need to have the capability to align incentives with the regulatory 
outcomes sought.   

Chapter 13: Regulator funding4  

Question 13.1      Are there clear and legally accepted definitions of fees and levies 
in New Zealand? If not, does this matter? Are there issues that are specific to 
either fees or levies that the Commission needs to consider? 

Question 13.3      Do surpluses and deficits on memorandum accounts signify a 
problem? If so, are there worthwhile options to address the problem? 

                                                
4
 Responses to questions and recommendations for Chapter 13 have been added to this revised 

MBIE submission dated 16 June 2014.  This is the only addition to the earlier version of this 
submission dated 9 June 2014. 
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Recommendation 13.2 Portfolio ministers should be responsible for ensuring that 
agencies within their portfolio have complied with the Government’s cost recovery 
policy. Chief executives of agencies proposing a new or amended fee or levy for 
regulatory services should be required to certify through an appropriate 
mechanism that their agency has made adequate use of the Treasury guidelines. 

Recommendation 13.8 That the Government consider whether those agencies that 
set or amend fees or levies can access adequate advice and experience from other 
agencies and departments. 

65 MBIE considers that rules and processes relating to fees and levies are well understood, 
as reflected in the Office of the Auditor-General’s guidelines (OAG guidelines) and other 
guidance material.  

66 Almost all fees or levies are required to be specified in regulations, which means that 
Cabinet processes must be adhered to, including requirements for regulatory impact 
analysis.  The regulatory impact analysis process includes a requirement that the costs 
and benefits of the proposal be assessed, including in line with the Treasury guidelines, 
and signed off by the person responsible for the preparation of a regulatory impact 
statement, under an agency’s delegations framework.  We do not consider that there is a 
need to separately require that that Chief Executive sign off on individual proposals for 
fees and levies (which is implied in recommendation 13.2). It is not clear why this 
particular matter would be signalled out for Chief Executive certification, as opposed to 
other elements of regulation making or policy advice. 

67 MBIE does not consider that surpluses or deficits on memorandum accounts necessarily 
signify a problem.  The details of memorandum accounts are reported publicly, meaning 
that policy agencies responsible for memorandum accounts have to turn their minds to 
whether those balances and trends in balances are appropriate over the medium term. 

68 MBIE does not consider that surpluses or deficits on memorandum accounts necessarily 
signify a problem. A key objective of memorandum accounts is to enable the running of 
surpluses and deficits in cost recovery activities to avoid erratic fee adjustment.  The 
details of memorandum accounts are reported publicly, and the OAG guidelines suggest 
that policy agencies responsible for memorandum accounts publicly explain how they 
are managing over- or under-recovery of fees. The OAG guidelines (together with a 
discussion around reasonable timeframes for bringing memorandum accounts into 
balance) could be incorporated into Treasury instructions to strengthen expectations in 
this area. 

69 The modelling and forecasting required to make recommendations about setting fees 
and levies, and to manage memorandum accounts, is complicated and requires specific 
capabilities.  Policy and regulatory agencies that have well-developed regulatory impact 
analysis and consultation processes should be able to retain the expertise needed, but 
where an agency does not have that expertise then further guidelines are unlikely to be 
sufficient to support that agency.  Rather than further guidelines, greater central agency 
support could be required for agencies that do not have this expertise.  

70 One area where guidance or central agency support could be particularly valuable is in 
relation to new fees or levies associated with new policy areas where there is significant 
uncertainty about assumptions used in modelling eg volumes of applications.  Any such 
uncertainty should be made clear in the proposal for the fees and levies, and there may 
be a greater likelihood of the fee or levy needing to be reviewed in the short-term to 
reflect changes to assumptions as the policy is implemented.  So long as this uncertainty 
is made explicit, then we do not see the review of fees or levies in the short-term as a 
particular problem. 
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Recommendation 13.5 Portfolio reviews undertaken within the Performance 
Improvement Framework, and/or the Regulatory Systems Reports prepared under 
the expectations for regulatory stewardship, should review and report on the 
adequacy of the approaches to cost recovery of regulators within each portfolio. 

71 From MBIE’s experience, agencies tend to consider recommendations on fees and 
levies individually (including the incentive impacts that individual fees and levies have on 
regulated parties), rather than stepping back and analysing patterns in fees and levies 
over-time, or across regulatory systems. In part this is because individual fees are 
targeted at recovering the costs of specific activities. However, this may mean that 
agencies do not adequately consider the overall incentives that all of the fees and levies 
associated with a regulatory system, either for regulated parties generally or for specific 
regulated parties.   

72 While Performance Improvement Framework reviews could address this issue at the 
agency level, MBIE considers that agencies should be considering this issue at a 
regulatory system level in discharging their regulatory stewardship 
obligations.  Additional guidance from the Treasury and SSC, developed in collaboration 
with agencies that have a significant fee or levy setting role, could be beneficial in this 
area.   

Chapter 14: Accountability and performance monitoring 

73 MBIE agrees that Crown entity monitoring functions are in need of further development.   
Chapter 14 contains some useful comments in this regard, emphasising: 

 a more active role for monitors 

 the importance of robust sector knowledge 

 the need to balance the policy and monitoring hats 

 the need for monitors to be vigilant and capable of providing free and frank 

advice on the performance of a regulator. 

74 MBIE considers that it would be useful if the Commission’s final report could provide 
guidance on how departments can move from being ‘the weakest link’ to highly effective 
monitors.  The Commission has an opportunity to provide some real ‘stretch’ for 
Departments by exploring what monitoring should look like a few steps higher up the 
monitoring maturity curve. A significant step would be developing a more structured 
approach to developing and engaging on views on performance by a) applying the rigour 
of evaluation methodology, and b) incorporating the best practice insights from this 
report into the monitoring approach (see response to question 14.1 below). 

75 The chapter’s focus on the Office of the Controller and Auditor-General (OAG) report, 
appropriation performance measures, and central guidance is of limited benefit in terms 
of achieving a ‘step change’ in monitoring. For example, the OAG report is now five 
years old and MBIE have built, or are building, the findings into our monitoring approach 
(attached are draft versions of an MBIE Statutory Entities Governance Framework and 
Stocktake, which are currently being consulted on with Crown Entities before being 
discussed with MBIE’s Senior Leadership Team).  

Question 14.1: Are there other questions or characteristics that a monitoring 
approach for Crown entity regulators should include? 
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76 Evaluation applies now well-developed methods for assessing activities.  MBIE suggests 
that the Commission consider the following questions: Does monitoring involve making 
evaluative judgements, just more frequently?  If so, should monitors be challenged to 
incorporate evaluative disciplines into their monitoring approach in order to improve (and 
make visible) their methodology for arriving at views on entity strategy, capability and 
performance? We think there is a heavy overlap, and the rigours of evaluation can 
address current gaps in monitoring practice. For example evaluation’s approach to 
identifying dimensions of performance, their relative importance, what good and bad 
performance looks like, what evidence to collect, and how to put it all together to form a 
view.  

77 MBIE see close linkages between the Commission’s overall insights for performance 
monitoring with its views on improving regulatory institutions/practice and evaluation.    

78 The Commission in this report provides insights for improving regulatory capability and 
practice using Figure 1.1 as a guiding structure. Should it also underpin thinking about 
monitoring (and evaluation) in order to reinforce expectations around capability and 
practice? If so, then we think this should be a theme in section 14. For example, if 
effective engagement, workforce capability or regulator culture and leadership are 
important to regulator success, then they should be incorporated into the performance 
dimensions of a structured monitoring approach along with a sense of what good 
performance looks like (similar in format to table 14.6).  

Finding 14.3: Key tasks for monitors of regulators are: 

 providing assurance to ministers that regulators have robust risk 

identification and assessment processes; and 

 assessing the on-going fitness-for-purpose of regulatory regimes. 

79 On the first point, while MBIE agrees that it is important for regulators to have robust risk 
management approaches, this finding appears to pull this aspect of monitoring ‘out of the 
line’ to the extent that it risks defining the role of monitoring. Advising Ministers on the 
status of entity risk management is one of a number of important dimensions on 
providing advice on entity performance and capability.  

80 MBIE agrees with the second point. 

Finding 14.5: Departmental monitoring of regulators is weak and departments 
are not contributing enough to regulatory quality and performance. 

81 MBIE considers that it would be useful for the Commission to consider the following 
question. If Departments are expected to take a risk-based approach to monitoring to 
prioritise efforts, and a regulator is assessed as well placed on performance/ capability 
with good self-evaluation processes, what should the nature and extent of the Monitor’s 
contribution and influence look like? 

Recommendation 14.1: The State Services Commission and the Treasury should 
update guidance for ministers and departments on monitoring Crown entities to: 

 provide more detail on the issues that monitoring departments and 

ministers should look for in reviewing the performance of Crown entity 

regulators; 

 clearly express the importance of monitoring departments having the deep 

sectoral knowledge necessary to understand the regulator’s operating 
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environment; and place more emphasis on vigilance and free and frank 

advice from monitoring departments. 

82 MBIE considers that this recommendation should read ‘should collaborate with 
departments to update’. Taking departments on the journey of getting to the guidance is 
an important part of getting change embedded. 

Recommendation 14.2: The Treasury and the State Services Commission should 
work with monitoring departments to: 

 define common and richer performance measures for regulator Crown 

entity monitoring; 

 update performance information in accountability documents around 

monitoring in time for the 2015/16 financial year; and 

 reflect the new measures in the performance agreements and reviews of 

departmental chief executives. 

83 While MBIE is comfortable with this as a recommendation, we consider that a more 
systematic rethink of improving monitoring as a discipline needs to occur first in order to 
arrive at the right performance measures. 

Recommendation 14.3: Departments responsible for monitoring regulator Crown 
entities should develop and maintain explicit statements of their monitoring roles 
and responsibilities. In doing so, departments should regularly review whether the 
monitoring relationship: 

 gives ministers the assurance they need about risk identification and 

management; 

 allows departments to accurately assess the performance of regulators; 

and 

 promotes substantive dialogue with entities about the fitness-for-purpose 

of the regime. 

84 MBIE agrees with this recommendation. 

  

 

 


