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ON THE DRAFT REPORT OF THE NEW ZEALAND PRODUCTIVITY 

COMMISSION 

ON INTERNATIONAL FREIGHT TRANSPORT SERVICES 

 

The Asian Shipowners' Forum (“ASF”) appreciates the opportunity to submit its 
further comments in response to the New Zealand Productivity Commission’s 
(“Commission”) January 2012 Draft Report on International Freight Transport 
Services (“Draft Report”). 

 
The ASF is an organization of the national shipowners' associations of Australia, 
China, Chinese Taipei, Hong Kong, India, Japan, Korea and the Federation of ASEAN 
Shipowners' Associations comprising Brunei, Indonesia, Malaysia, Myanmar, the 
Philippines, Singapore, Thailand and Vietnam.  The role of the ASF is to promote the 
interests of the Asian shipping industry and express its views on key issues affecting 
this industry, such as the importance of continued antitrust immunity for all types of 
cooperative ocean carrier agreements in the New Zealand and other international liner 
shipping trades. 

 
In its opening comments, ASF advised the Commission that cooperative agreements 
amongst liner shipping companies, which include both ratemaking and non-ratemaking 
arrangements, have played a critical role in the shipping industry for over 100 years, 
and continue to be of great significance to carriers, shippers, customers, and national 
economies around the world.  These agreements are essential in promoting regular 
and reliable liner shipping services and preserving competitive ocean transportation 
choices for importers and exporters. (Draft Report at 175). 

 
Notwithstanding the facts that: (1) ocean carrier agreements have existed in the New 
Zealand trades for many years, (2) New Zealand and the majority of its key trading 
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partners all currently recognize the benefits of these agreements by affording them an 
exemption from their competition laws, and (3) the Commission found that the ocean 
transportation industry today to and from New Zealand is highly competitive, the 
Commission nonetheless recommended that New Zealand depart from well-settled 
international practice and withdraw its longstanding competition law exemption for 
carrier rate discussion agreements, but retain its exemption for vessel sharing and 
other non-ratemaking agreements. 

 
ASF generally supports the recommendations in the Draft Report with respect to non-
ratemaking agreements, i.e., that the existing exemption remain in place, that it be 
applied to shipping services to/from New Zealand, and that such agreements be 
subject to basic registration with the New Zealand authorities.  However, ASF believes 
the Commission’s recommendations with respect to ratemaking agreements would 
involve a substantial change in policy and is unwarranted based on both the evidence 
before the Commission and the widely-accepted international practice of virtually all of 
New Zealand’s major trading partners.  ASF further believes that the Commission has 
vastly underestimated the importance of carrier ratemaking agreements for the healthy 
development of the liner shipping industry and the international trading community as a 
whole. 

 
Accordingly, the ASF urges the Commission to revise its recommendation to provide 
that the status quo be maintained in New Zealand, so that both carrier ratemaking and 
non-ratemaking agreements continue to be exempt under  New Zealand’s competition 
laws.  
  
 

Competition Law Immunity for All Carrier Agreements is the International 

Standard 

 
The Draft Report notes that “some jurisdictions in the Asia-Pacific region…have 
maintained immunity for liner shipping.”  (Draft Report at 176).  In fact, virtually all of 
the major trading nations in the world have recognized the importance of carrier 
agreements in promoting essential liner services and preserving competitive choices 
for importers and exporters, and have also recognized that their ability to continue 
largely depends on immunity from those countries’ competition laws.  Antitrust 
immunity for liner shipping agreements is still the international standard; it is 
permitted in virtually every major trade lane in the world, including the United States, 
Canada, China, Singapore, Japan, South Korea, Taiwan, and Australia.  Within the 
last 13 years, the United States, Canada, Singapore, Japan, China, and Australia 
have all conducted extensive reviews of their current immunity systems, as well as 
studied the economic effects and benefits of these agreements, and in each case 
these countries decided to retain competition law immunity for cooperative carrier 
agreements. 
 
The most recent examples of countries maintaining competition law immunity for 
carrier agreements are Singapore (in December 2010) and Japan (in June 2011).  
These countries’ decisions were based on extensive and thorough reviews, wherein 
both governments carefully studied the relevant issues and consulted with interested 
stakeholders.  Singapore ultimately decided that “antitrust exemptions remain the 
regulatory norm for the liner industry globally, and for most of Singapore’s trading 
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partners,” and “will provide continued certainty to the shipping industry.”  Likewise, 
Japan decided to retain its immunity system while recognizing the potential 
consequences on carriers, shippers, and the Japanese economy as a whole that 
could result if immunity was withdrawn.  According to Japan, such negative impacts 
could include prolonged freight rate volatility, newer and higher surcharges, and a 
number of potential service problems, including overall service reductions and a lack 
of available vessel capacity to meet the growing needs of importers and exporters.  
Japan, like New Zealand, is an island nation that is completely dependent on liner 
shipping services for basic elements of its economy. 

 
In addition, the Commission has mischaracterized the recent findings of the Asia 
Pacific Economic Cooperation (“APEC”) as somehow going against this international 
trend of competition law immunity for all types of carrier agreements.  (Draft Report at 
177).  To the contrary, APEC conducted a detailed study of only one type of 
cooperative liner shipping arrangement, non-ratemaking agreements.  It did not study 
ratemaking agreements.  Moreover, APEC has been a leader in encouraging the 
adoption of competition laws in Pacific Rim countries.  Nonetheless, within the past 
year, APEC formally adopted a common position favoring a broad exemption for non-
ratemaking agreements from APEC members’ competition laws.  While ratemaking 
agreements were not within the scope of APEC’s study, it nonetheless noted that the 
current exemptions provided by virtually all APEC countries for ratemaking agreements 
are not expected to change.  With respect to all types of carrier agreements, APEC 
affirmed that “the special character of shipping as an international activity creates a 
need for the coordination and harmonisation of shipping polices.”  It also recognized 
that global trade is dependent on scheduled liner shipping services that offer the widest 
possible geographical coverage at the highest level of efficiency and that “exemptions 
and exceptions from a competition driven regulatory framework may be necessary and 
these will be implemented in a way that minimizes economic distortions, giving 
consideration to those principles.” 

 
If New Zealand removed its exemption for carrier ratemaking agreements, its liner 
shipping policy will be inconsistent with virtually the entire Pacific Rim region, including 
its major trading partners.  This would risk serious service deterioration for New 
Zealand exports and imports, particularly during the current period of economic 
uncertainty.  Absent an exemption, carriers would face significant legal risk in New 
Zealand, which will discourage direct calls to New Zealand ports.  As a result, the lack 
of an exemption for ratemaking agreements could seriously undermine New Zealand’s 
ability to compete for shipping services in the Asia-Pacific region over the long term.  
Simply put, ASF believes if these ratemaking agreements cannot operate in New 
Zealand, it will lead to reduced competition and will harm the New Zealand economy. 

 

 

Adoption of the EU System Carries Significant Risks for New Zealand 

 
As the Draft Report notes, the only significant exception to the international standard of 
carrier immunity is the European Union (“EU”), which eliminated its exemption for liner 
conferences in October 2008.  However, as explained below, this repeal has not 
produced the benefits expected by the European Union and therefore should not be 
followed by New Zealand. 
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Although it has been less than four years since the EU’s decision, and that decision 
also coincided with the global economic downturn that began in the latter half of 2008, 
the negative impacts of the EU’s decision on liner shipping rates and services in the 
EU trades are still cognizable.  Though the impact of the global recession impacted the 
entire shipping industry and was felt by carriers operating in all global trade lanes, as 
ASF mentioned to the Commission in its initial comments, it has been well documented 
over the past few years that there has been considerably more rate and service level 
volatility in EU trades than in comparable trades where there is still antitrust immunity 
for rate agreements. 

 
In this regard, the U.S. Federal Maritime Commission released a study this month on 
the EU’s repeal of its liner conference exemption (hereinafter “FMC EU Study”).

1
  The 

FMC noted that the EU’s main expectations of the economic impact of repealing the 
conference exemption would be a decline in prices for liner shipping services, an 
increase in service reliability, and enhanced competition among carriers in the EU 
trades.  (FMC Study at 218).  However, after analyzing the actual effects of the repeal, 
the FMC concluded the following: 

 

 “the repeal does not appear to have caused a decline in freight rates or 
other charges.”  (FMC EU Study at 218).   

 

 “The impact of the repeal on rate stability appears to have been an 
increase in volatility--a result that suggests that the existence of a 
discussion agreement in a trade (or, at least, in the Far East trades) may 
have some dampening effect on rate volatility.”  (FMC EU Study at 219). 
 

 “The impact of the repeal on market concentration appears to be increased 
concentration.”  (FMC EU Study at 220). 

 
Thus, the major benefits the EU anticipated as a result of the repeal of the block 
exemption for conferences have not materialized.  Instead, the FMC (like Japan 
before it) found that the repeal has produced increased rate volatility and increased 
market concentration.  That is why countries like the U.S., China, Singapore, and 
Japan have all said they will continue to monitor the EU’s deviation from the 
international trend of immunity for carrier agreements, but not follow it.  ASF 
respectfully believes New Zealand should do the same. 
 
 

The Evidence Does Not Support the Commission’s Proposed Policy Change  
 
The Draft Report recommends that the longstanding treatment of carrier ratemaking 
agreements be radically revised, despite also finding that the present system of 
competition law immunity for ratemaking agreements is working well and not 
identifying any specific problems or concerns. 
 
The Draft Report concludes that New Zealand is “relatively well served by liner 

                                                 
1
 Study of the 2008 Repeal of the Liner Conference Exemption from European Competition Law, 

Federal Maritime Commission, Bureau of Trade Analysis, January 2012, available at 
http://www.fmc.gov/assets/1/Documents/FMC EU Study.pdf.   

http://www.fmc.gov/assets/1/Documents/FMC%20EU%20Study.pdf
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shipping operators, with six of the largest ten container lines operating services to 
and from New Zealand.”  (Draft Report at 179).  The Commission also notes that 
there have been no formal investigations against carrier agreements under the 
Shipping Act (Draft Report at 178), which suggests that no party has raised any 
concerns or complaints with the Government regarding carrier agreement activities in 
New Zealand. 
   
The Draft Report also concludes that “the benefit or removing the exemption is more 
likely to lie in insurance against a future degradation of outcomes for New Zealand 
via the use of carrier cooperation as the market moves into a position where the 
capacity may become constrained.” (Draft Report at 189). 
 
This statement underscores the fact that there are no present issues or problems 
with the current system.  This is similar to Japan’s recent conclusion that there were 
no valid reasons for abolishing the current antitrust immunity system in Japan.  
However, unlike Japan, the Commission nonetheless proposes a major policy 
change to a system that has yielded benefits simply to protect against future 
problems, which the Commission notes have never occurred under the present 
system.  In the end, because the Commission has found the present system has 
resulted in robust competition for liner shipping services in the New Zealand trades, 
and not resulted in any problems, complaints, or investigations, the evidence as 
outlined by the Commission strongly supports continuation (not repeal) of the current 
system. 
 
 

Carrier Rate Agreements Yield a Number of Benefits and Thus Failure to 

Maintain An Exemption in New Zealand Could Result in Serious and Lasting 

Consequences 
 
The Commission admits that it only had “limited information” regarding carrier 
agreements operating in New Zealand, even after public comments were filed.  (Draft 
Report, p. 179).  As a result, ASF respectfully believes that the Commission does not 
fully appreciate the critical importance of these agreements to carriers, importers and 
exporters, and the New Zealand economy as a whole.   
 
Through participation in ratemaking agreements, ocean carriers exchange and 
review market data, supply and demand forecasts, trade flows, and industry trends, 
and discuss voluntary and non-binding guidelines for rates and charges, service 
contract terms and conditions, and other similar topics.  These agreements allow 
participating carriers an opportunity to mitigate the effects of below cost pricing 
practices that have historically plagued the liner shipping industry (See Draft Report 
at 174-175), and provide macro-economic trade information for better overall 
decision-making, all with the purpose of promoting service and investment, and 
preserving competition in the trade. 
 
The primary bases for the Commission’s recommendation that New Zealand remove 
competition law immunity for ratemaking agreements appears to be: (1) ratemaking 
agreements are not “overly prevalent in New Zealand”; (2) New Zealand is “relatively 
well served by liner shipping operators;” and (3) therefore, “ratemaking agreements 
have a limited role in ensuring reliable services.”  (Draft Report at 180-181).  ASF 
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submits this latter conclusion is simply not correct. 
 
Liner shipping is an essential utility for international trade.  It must be looked at not 
just in terms of service and rates available today, but what will also be needed in the 
medium and long term.  Continued rate and service volatility of the kind that has 
existed in the EU trades since its decision to repeal antitrust immunity for liner 
conferences could result in several lasting consequences.  First, prolonged 
depressed freight rates can and have led to service reductions, in terms of available 
capacity, port coverage, direct ports calls, frequency of sailings, and overall service 
quality.  Carrier ratemaking agreements play an important role in mitigating predatory 
and other destructive pricing practices that undermine the continuation of high level 
services, making antitrust immunity for these agreements so essential.   
 
Second, as the Commission itself notes (Draft Report at 174), the liner shipping 
industry is highly capital intensive, and involves a large amount of high fixed vessel 
and system costs.  Given the huge capital commitment required to operate a liner 
service, extreme and prolonged rate volatility can lead to destructive competition 
between carriers.  As has been the experience in the EU over the past few years, in 
an effort to recover high fixed costs, carriers will often take short term pricing actions 
above marginal cost levels to fill empty capacity that drives rates below total costs.  
These kinds of rate wars if left unchecked could result in carriers leaving the trade, 
reducing service, being forced out of business, or being forced to consolidate, all of 
which would reduce competitive options for shippers.  It would also ultimately result 
in higher transport costs if there is a lack of viable competition or adequate capacity. 
 
Third, while the Commission notes (Draft Report at 174) that “offering regular and 
reliable services requires significant investment by a carrier,” it does not discuss the 
long-term negative impact that prolonged rate and service volatility could have on 
overall carrier investments in new and more efficient tonnage.  Inadequate 
investment could result in insufficient resources to meet expected trade growth and 
future demand.  Ratemaking agreements are designed to promote rate and service 
stability, which in turn creates a positive environment for carriers to make 
investments in vessels, equipment, port facilities, and related infrastructure.  If 
carriers continue to invest in vessels and equipment, it will ensure that there is 
adequate capacity to provide service in the coming years to meet the growing needs 
of importers and exporters.  However, if there is lingering uncertainty and volatility, 
carriers will have much less incentive to invest. 
 
To put this into context for the Commission, in order to operate a vessel service in a 
major worldwide trade, a carrier must commit eight to ten 8,000 TEU vessels, which 
is an investment of approximately US $1.3 Billion per vessel string.  This includes, 
among others, the cost of the vessels, shoreside terminal and intermodal 
infrastructure, fuel, insurance, crew wages, berth fees, and periodic maintenance 
and repair fees.  From a purely business perspective, it is logical that carriers would 
be much less inclined to make such huge investments over time in a trade where 
there are sharp rate declines, destructive competition or harmful rate wars among 
carriers, and continually escalating costs.  This is particularly the case since liner 
shipping returns on investment have been below most other industries, including 
many shippers of goods carried on liner vessels. 
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Thus, contrary to the Commission’s conclusion, carrier agreements play a critical role 
in ensuring reliable services, and the absence of these agreements in the New 
Zealand trades could have serious negative effects. 
 

* * * 
 
In the light of the clear economic and public policy benefits of cooperative liner 
shipping agreements, as demonstrated by the fact that these agreements have been 
accepted in most countries worldwide for many years, the ASF respectfully requests 
that New Zealand maintain a competition law exemption to all types of cooperative 
carrier agreements, similar to its major trading partners in the Pacific Rim and around 
the world. 
 

Respectfully submitted, 
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