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Dear Murray 

Submission on draft report on regulatory institutions and practices 

Thank you for the opportunity to comment on the draft report on Regulatory Institutions 
and Practices, released on 13 March 2014. I am impressed by the report's 
comprehensive coverage of matters relating to regulation in New Zealand and confident 
that it will make a significant contribution to improvement of regulatory practices and 
outcomes. 

The Ministry of Transport has discussed the draft report with the NZ Transport Agency, 
Maritime NZ (MNZ) and the Civil Aviation Authority of NZ (CAA). The Ministry's focus in 
these discussions has been to ensure, as far as possible, that regulatory entities in the 
transport sector have a consistent understanding of the report, and to identify areas 
where there is a common sector wide view on recommendations. Each of the above 
entities intends to make independent submissions, reflecting their particular perspectives 
and areas of interest. 

We have had the opportunity to read the draft submission of the NZ Transport Agency 
which we largely endorse. In particular, we agree that transport regulation needs to be 
responsive to technological change and to changes in international regulatory systems. 
To this end, it may be appropriate for regulators to be empowered to make technical 
amendments to existing rules in defined circumstances (for example, where there is no 
significant regulatory impact). 

At the time of writing we have not seen the submissions of the CAA or MNZ. The CAA 
has outlined to us some key issues that they intend to present. These also include the 
question of responsiveness to international developments in transport regulation. These 
are of particular importance for aviation and we agree with the CAA that it can be 
challenging to align international expectations with domestic regulatory settings. 

Our own comments relate chiefly to areas that are of particular relevance to the Ministry's 
responsibilities with regard to legislation, monitoring of regulatory Crown entities and 
promotion of common practice in areas such as cost recovery. 
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Consequently, we have not provided responses to all questions posed in the draft report 
and have not offered comment on findings and recommendations that we consider other 
agencies are better placed to evaluate. This applies both to some questions and 
recommendations directed at the operational practices of regulators, and to questions 
regarding the role of central agencies in regulatory systems. 

In general, the Ministry endorses the draft report's findings and recommendations. Some 
minor reservations are noted in the attached specific comments. These include queries 
as to the applicability of some findings and recommendations to the type of regulatory 
activity undertaken in the transport sector. 

A central theme in the report is the need to improve reporting on and monitoring of 
regulatory performance. We agree that this is necessary, but would make a plea that this 
should not involve adding further layers of reporting to those already existing. We would 
hope that this objective could be achieved through rationalising and re-focusing existing 
reporting and monitoring mechanisms. 

As the report notes, the range of matters subject to regulation in New Zealand is very 
broad, and the stock of regulatory legislation is large and growing. There are limits to the 
extent to which common frameworks can be applied to areas as diverse as regulation of 
financial markets and road safety rules. This creates two opposite risks: one that the level 
of generality in findings and recommendations is so high that it is unclear what the 
specific implications are for any particular regulatory regime; the other that 
recommendations grounded in experience with one area of regulation are not seen to be 
relevant to others. On the whole, the approach taken in the draft report is sufficiently 
generic to apply across many subject areas, but at times we gained the impression that 
the primary focus of the report was on regulation of the workings of markets and the 
actions of corporate entities, as opposed to the actions of private individuals. The 
differences between these regulatory "target markets" may not be fully captured in the 
draft report. 

For ease of reference, we have set out our comments on specific matters raised in the 
report in the attached version of the summary of questions, findings and 
recommendations from the draft report. Our comments appear in italics. 

If you would like us to provide further information or comment on any matter raised in our 
submission, or in the draft report, we are of course happy to assist. For this purpose, 
please contact Megan Beecroft, policy manager programme, tel 04 439 9007, email 
m.beecrofttransport.qovt.nz .  

Yours sincerely 

Martin Matthews 
Chief Executive 
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Summary of questions 

Ministry of Transport comments in italics 

Chapter 3 — Understanding the regulatory system 

Q3 . 1 
	Are there other or different elements of regulator design, practice or impact that should be reported 

upon? 

Table 3.1 appears comprehensive in the scope of information necessary for assessing how 
regulators carry out their direct regulatory functions. It does not include reporting on activities 
supporting those functions (e.g. social marketing campaigns promoting regulatory compliance), or 
reporting on effectiveness in terms of outcomes. It may be challenging, however, to develop 
comparable standardised reports in these areas. 

Q3.2 
	Are there factors that would make the benefits of reporting at a regime level, rather than an agency 

level, outweigh the costs of doing so? 

We do not see particular benefit in reporting on individual regimes administered within the same 
transport sector agency. 

Chapter 5 — Regulatory independence and institutional form 

Q5.1 How can the role of the Regulations Review Committee be strengthened, if regulators are delegated 
greater regulation-making powers? 

We are not convinced that this is a practical option, given the volume of material that the committee 
would need to review and the relatively low public profile of many regulations and rules. The 
Regulations Review Committee is a committee of Parliament and its members are subject to the 
same constraints in terms of time and competing priorities as members of other select committees. It 
is also constrained by the fact that any recommendations it may make are subject to their 
acceptability to a majority of the House. 

If the committee were to be given an expanded role it would no doubt require a substantial increase 
in numbers of expert advisory staff 

Chapter 7 — Regulator culture and leadership 

What factors are contributing to poor communication within regulatory bodies? Are these factors 
cultural or procedural in nature? What actions or approaches could be put in place to reduce barriers 
to internal communication? 

We think that this question is best addressed by the regulatory bodies themselves. 

Chapter 8 — Consultation and engagement 

Are there any examples of legislative rigidity that may prevent regulators from using participatory 
processes and/or making decisions that would benefit both consumers and regulated parties? What 
evidence is there of this? What lessons could be learnt from these examples? 

In general, transport legislation places strong emphasis on consultation. The Ministry is not aware 
of any legislative obstacles to working cooperatively with regulated parties. Primary legislation, by 
its nature, limits the available options in terms of regulatory solutions, but that is a separate issue. 

Q7.1 

Q8.1 
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Q8.2 
	Are there examples of consultation provisions that are working well, or alternatively, not as well as 

they should? What factors contribute to a consultation provisions working well/poorly? 

The Ministry has noted positive feedback from participants in regulated sectors on the consultation 
processes for the recent vehicle licensing reform, and the review of regulations governing on-road 
use of agricultural vehicles. 

Chapter 10 — Decision review 

Q10.1 What evidence exists for the effectiveness of internal review of regulatory decisions? 

Q10.2 How effective are the Legislation Advisory Committee's guidelines on appeal and review in 
influencing policy-makers in the design of new regulatory regimes? 

 

The Ministry of Transport has found the LAC guidelines very helpful. Further guidance can be 
obtained if required by contacting the LAC and this has also been very useful. 

Chapter 13 — Funding regulators 

Q 1 3 . 1 

Q 1 3 .2 

Q 1 3 .3 

Are there clear and legally accepted definitions of fees and levies in New Zealand? If not, does this 
matter? Are there issues that are specific to either fees or levies that the Commission needs to 
consider? 

We support having an agreed definition for fees and levies. We have used one in our guide to 
funding reviews. 

Would there be net benefits from imposing a general obligation on regulatory agencies to consult 
before fees or levies are introduced or amended? 

We are not sure that a general obligation is needed; in the transport sector, a consultation 
obligation is imposed as part of each relevant Act. 

Do surpluses and deficits on memorandum accounts signify a problem? If so, are there worthwhile 
options to address the problem? 

We agree with the need to closely monitor memorandum accounts. For the Aviation Security 
Service, we recently introduced a reserves policy which has a trigger if the reserve is too low or 
too high, and that trigger initiates consultation with stakeholders. 

Chapter 15 — System-wide regulatory review 

Q I 5 . 1 What would be the advantages and disadvantages of increasing the role of Parliament in 
scrutinising how the stock of regulation is managed? If Parliament's role should increase, what 
approach should be used to achieve it? 

 

As noted in our response to Q 5.1 we doubt whether it is realistic to expect the Regulations Review 
Committee to take on an expanded role. There may be more potential in building on the role of 
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existing officers of Parliament, or creating a new office. However, the resource implications of 
such a step need to be considered. 
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Findings and recommendations 
The full set of findings and recommendations from the report are below. 

Ministry of Transport Comments are in italics below. Please note that these comments are not intended to be 
comprehensive. Most comments relate to specific findings, but in some cases we have chosen to comment on 
chapters of the report as a whole. 

Chapter 3 — Understanding the regulatory system 
Findings 

Maps and groupings are valuable as a way to understand regulatory regimes and agencies, but 
mainly as a first step in a more detailed analysis. For most regimes, further disaggregation is likely 
to be needed to gain a full understanding of their dynamics, relationships and differences. 

Agreed. At a high level, the transport sector can be seen as regulating similar activities, through 
similar organisational structures to achieve similar ends (largely related to safety, although some 
regimes target other outcomes). There are other common themes across the sector, such as the 
significance of international technical standards for local regulation, and the extent to which 
regulatory activity is funded by user charges. However, there are also very significant differences 
between the regulatory needs of different transport modes. These are not captured by categorisation 
in terms of either broad subject areas or organisational form. 

No single set of categories will support all avenues of analysis into how regulatory regimes perform. 
A range of frameworks can be applied that answer different questions and lead to different 
combinations of agencies and regimes. 

Transport safety regulation can be characterised as a dichotomy between technical standards for 
vehicles/systems, and desired behaviours of operators. These involve different approaches to 
compliance, with behaviour regulation shading off into enforcement of criminal law. It may be 
worthwhile to note the particular role of the Police in road safety regulation, where they are the 
most visible point of contact between the general public and the regulatory regime. 

The lack of regular and detailed reporting on the state of New Zealand regulators and regulation is a 
key gap in the current regulatory management system. The lack of data on regulatory activity 
compares poorly with fiscal management processes. Those processes promote informed and focused 
public debate on fiscal policy, encourage governments to focus their actions, and enable 
comparisons between different areas of the public sector. 

There is a considerable body of data generated by regulatory activity in the transport sector. This 
data is currently organised to focus firstly on policy outcomes and secondly on the performance of 
organisations. It could potentially be re-cast to provide standard format reporting on regulatory 
processes, but the costs in doing so need to be justified in terms of expected benefits. 

More comprehensive and comparable information should be collected on the activities and impacts 
of New Zealand regulators. Such information could help offset barriers to identifying and making 
systemic improvements to regulatory practice. In particular, it could: 

• help designers of regulation compare and contrast regulatory approaches and features; 

• help regulators identify better practice among their peers that might be adopted in their own 
operations; and 

• be used to identify trends or patterns in implementing regulation or the performance of 
regulators. 

F3.? 

F3.4 
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F3.5 
	The information collected from regulators should allow analysis of the structure, efficiency, 

effectiveness, responsiveness, scope of activity, burden of activity on regulated parties, and 
transparency and accountability of New Zealand regulators. 

Standardised reporting could be formally integrated into Treasury's regulatory management 
systems. In particular, the results could be used to find any parts of the regulatory system that need 
improving, and underpin policies to make those improvements. 

Although reporting at the level of individual regulatory regimes might allow more sophisticated 
analysis of design and practice features, at this stage the Commission is not convinced that these 
benefits would outweigh the costs to larger depai 	ments of disaggregating performance data down to 
regime level. 

Recommendations 

R3.1 
	Standardised reporting requirements for agency annual reports should be used to collect data on 

regulator activity. The Treasury and the State Services Commission, as the central agencies 
responsible for the public sector accountability framework, should be responsible for developing 
these standardised requirements. 

Care would be required to ensure that information collected was in fact comparable across 
agencies, taking into account differences in the nature of activities being regulated. 

Regulators and monitoring agencies should be involved in developing any new reporting regime 
and it needs to be clear how reports are expected to add value. 

R3.2 
	At the end of each financial year, the Treasury should collect and analyse performance data from 

the annual reports of regulators, and produce a public report outlining key features and trends. 

R3.3 
	The Treasury and the State Services Commission should work with relevant departments to ensure 

that all regulators not captured by the Public Finance or Crown Entities Acts comply with the new 
standardised reporting requirements for their annual reports. 
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Chapter 4 — Role clarity 
Findings 

This chapter discusses regulatory standards almost exclusively in terms of regulating business firms or other corporate 
entities. A very large proportion of transport regulation is aimed at activities people undertake as private individuals. It 
is unclear whether there are additional or different standards that should be applied to regulation of non-commercial 
activity. 

F4.1 
	Many firms that the Commission surveyed saw contradictory or incompatible regimes and regulators 

poorly managing duplicated compliance requirements as issues in New Zealand. 

F4.2 
	"Deemed-to-comply" systems can let regulatory regimes adapt to changes in technology or shocks. 

They also permit different firms to find the compliance approach that best suits them. This lets 
regimes more effectively cover industries where the capability varies. 

F4.3 
	Legislative frameworks that keep the number of objectives and conflicts to the lowest possible 

number and provide a clear hierarchy of objectives help to support regulators in making consistent 
and predictable decisions. 

F4.4 
	Before new regulatory functions are allocated to an existing agency, policymakers must assess that 

the mission of the agency is compatible with the objectives of the new regime, and whether the new 
functions will get sufficient resource and attention. 

F4.5 
	Regulator involvement in providing strategic policy advice is important for effective regulatory 

outcomes. Strategic policy should be developed so that it taps the experience of regulators and 
provides a dispassionate assessment of the issue. To ensure this balanced assessment, regulators 
should not have the sole or main responsibility for reviewing underpinning frameworks. 

F4.6 
	Creating separate bodies so that one body is responsible for making rules and the other for enforcing 

them can have benefits, such as greater transparency, probity and good decisions. Even so, whether 
structural separation creates net benefits will depend very much on the details of the regulatory 
regime. Combinations of other regulatory design options (such as clearer regulatory objectives, 
stronger reporting and consultation obligations) may provide equivalent benefits, with lower costs 
and less disruption. 

As noted above, many land transport regulations are enforced primarily by the Police. This has 
benefits in respect of the perceived independence of the enforcement activity and the availability of 
known and accepted procedures for the exercise of coercive power. 

F4.7 
	Cooperative arrangements like Memoranda of Understanding play an important role in managing 

regulatory overlaps. To be most effective, they should be reviewed regularly, be publicly available, 
provide clear guidance to regulated firms and individuals, and be empowered by legislation. 

F4.8 
	Regulatory exemptions can help manage overlaps between regimes, and allow regimes to adapt to 

changing business practice and circumstances. Principles or criteria guiding the use of exemptions 
should be included in legislation, and regulators should publish their reasons for granting 
exemptions. 
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Recommendations 

R4.1 
	The Cabinet Manual should be amended to set a general expectation that exposure drafts will be 

published and consulted on before introducing into Parliament legislation that creates new 
regulatory regimes or significantly amends existing regimes. 

We consider that the existing select committee process usually provides sufficient opportunity for 
comment on the wording of new or amended Acts, and that prior consultation should focus on key 
policy issues rather than on the detail of legislation. While consultation on draft legislation may be 
helpful in some areas (particularly where the subject matter is technical), we do not think that a 
general presumption of the nature suggested is appropriate. 

R4.") 
	The next version of the State Services Commission's guidance on machinery of government issues 

should set an expectation that, where a new regulatory regime is established, the entity responsible 
for implementing the regime should have a legislative obligation to publish a statement that 
explains its interpretation of its mandate, to consult on that statement, and keep it up to date. 

Although we are not proposing to create a new regulatory regime, this would be interesting to 
consider in relation to the Civil Aviation Act review. A requirement like this could provide greater 
clarity to the aviation community about the CAA 's mandate. We would question whether it would 
be necessary to legislate such a requirement. If this was done there would need to be careful 
consideration of the nature and purpose of consultation required. 

Chapter 5 — Regulatory independence and institutional form 
Findings 
The general message of this chapter is that regulatory independence is, more often than not, "a good thing" and the 
central question is how best to achieve that, while retaining appropriate accountability and safeguards against 
regulatory capture. 

We believe that a degree of scepticism towards this view is warranted. As noted in the draft report (p.93), not all 
businesses are necessarily averse to some degree of political involvement in at least some regulatory decisions. This 
may reflect differing perceptions among regulated entities as to their ability to exert influence either directly on the 
regulator, or through political channels. Participants in a sector are likely to vary in the extent to which they feel 
included in a regulator's consultative processes and some may consider that their voices are not heard, either because 
they have been labelled as "non-compliant", or because they are excluded indirectly through failure to engage 
effectively in representative bodies. Some may perceive that regulatory systems are run for the mutual benefit of the 
regulator and the "big boys". Even those who are reasonably happy with their regulator may feel that it is useful to 
have political avenues open as a safeguard against biased or arbitrary regulatory decisions. 

We also note that regulatory changes that could be described as "technical" can have significant cost implications, or 
impact significantly on the competitive position of different firms in a market. There may be a reasonable expectation of 
political accountability for decisions that have such implications. 

It is important to recognise that regulator independence does not in itself provide any guarantee of objectivity or 
impartiality. All it guarantees is that where bias exists it will be backed up by carefully chosen facts and figures. 
Experts may in fact be more entrenched in their views as to the "correct" regulatory approach and less open to 
alternative views than politicians. 

The report refers to the risks of regulatory capture in terms of capture of the process by those being regulated, to the 
exclusion of the wider public interest. However, regulatory failure may also result where the regulatory body is 
captured by a particular theoretical view, or a policy agenda that lacks an appropriate mandate. To a large extent, this 
relates to issues canvassed in Chapter 7 (regulator culture), but it may be useful to link these aspects of the report by 
acknowledging that certain types of regulator culture pose greater risks in a context of regulatory independence. 
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F5.1 
	Designers of regulatory regimes must carefully assess the arguments for and against regulator 

independence. Arguments for political control must be weighed against the benefits of providing a 
credible long-term commitment to an impartial and stable regulatory environment. 

F5.2 
	For most regulatory regimes, the arguments for providing more independent regulation will be 

stronger than the arguments for less independent regulation. 

We note and endorse the report's recognition that less independence is indicated in areas 
involving significant exercise of coercive state power (i.e., in the Transport sector, Police 
enforcement). Transport safety regulation also often involves judgements about the appropriate 
level of intervention and control that is justified to limit risks posed by the actions of private 
individuals. These are, to a large extent, value judgements that should appropriately be made at a 
political level. 

F5.3 
	To be effective, an expert regulator must operate within institutional arrangements that let it assess 

risks objectively and manage risks. 

F5.4 
	"Independence" is multi-faceted and covers significantly more than formal legal designation, 

including: 

• the ability to adjust the regulatory settings and rules (regulation independence); 

• the ability to undertake functions without interference (operational independence); 

• funding arrangements that protect the regulator from external pressure (budgetary 
independence); and 

• formal distance from the executive and security of tenure for governors and senior 
management (institutional independence). 

F5.5 
	Regulators often have to work with legislative regimes that are outdated or not fit-for-purpose. For 

example, regulators in transport sectors have to oversee outdated rules due to an inflexible 
legislative framework. 

It is agreed that legislative inflexibility can slow the process of updating regulations to reflect 
technical developments and changes in international standards. It is less clear what the solution is, 
especially in areas where the issue lies with primary legislation and it can reasonably be argued 
that "it's not broken". The reality is that many pieces of legislation would benefit from reform and 
modernisation, but the time available on the parliamentary calendar is limited and government 
priorities usually differ from those of regulators. 

That said, the Ministry of Transport is committed to a programme of regulatory reform that is 
already delivering benefits to the public (for example, the vehicle licensing reform). As noted 
below, a fundamental review of the Civil Aviation Act is in train. We have also commenced work 
with the NZ Transport Agency on a thorough review of the regulatory framework governing mass 
and dimension requirements for heavy vehicles. This review aims to provide benefits for road 
freight productivity and minimise compliance costs, while continuing to promote safety outcomes 
and provide for efficient use of road infrastructure. The scope of the review will include 
consideration of both primary and secondary legislation. 

F5.6 
	There is inconsistent allocation of legislative provisions between primary legislation and types of 

secondary legislation in regulatory regimes. There is evidence that existing mechanisms to promote 
greater consistency are ineffective. 

F5.7 
	There is scope for the greater use of delegating authority to make secondary legislation to 

regulators, subject to appropriate controls, to ensure regulation can keep pace with technological 
and other developments. Designers of regulatory regimes need to consider what regulation-making 



Summary version of draft report 
	9 

powers can be delegated to the regulator, particularly in areas subject to technological or other 

changes, in order to future-proof the regime. 

We believe that there may be scope for provisions allowing regulators to make amendments to 
rules in situations where there is no or very limited regulatory impact, and where a regulatory 
impact assessment would not be required. 

Political pressures to intervene in the decisions of independent regulators are inevitable from time 
to time. Providing transparent mechanisms for political intervention in the decisions of independent 
regulators is preferable to wholesale regulatory reform designed to resolve political frustrations. It 
can also strengthen a regulator's ability to withstand informal political pressure. 

Designers need to plan for how to manage the political imperatives to intervene in regulatory 
decisions. Whether direct powers of intervention are provided or not, designers should seek to 
ensure: 

intervention is infrequent 

intervention does not set precedents for future intervention 

the regulator's authority is not undermined 

• intervention does not encourage regulated parties to work around the regulator 

• there is transparency in the intervention. 

Government has regulatory and funding levers over many public services. Funding arrangements 
may permit faster enforcement action, but can be less useful for raising performance across the 
whole system in the absence of substantial failures, or for revealing information to consumers 
about relative performance. Designers of regulatory regimes to assure quality in public services 
need to consider how they expect the funding and regulatory levers will be exercised to manage 
performance issues across the whole system. They also need to ensure that regulatory requirements 
are appropriate for publicly-funded and privately-funded services. 

The expectation that departmental agencies will operate with a high degree of autonomy is 
dependent on agreements between ministers and between chief executives, rather than any legal 
protections associated with this institutional form. 

 

Government has indicated a desire to relocate some regulatory functions from Crown entities to 
departmental agencies. By itself, this would serve to reduce the formal operational independence 
with which those functions are undertaken. As a result, government will need to review any 
functions that are transferred to consider whether they should be undertaken in a statutorily 
independent way. 

  

F5.13 There is the potential for confusion about the accountability arrangements of departmental 
agencies, and the respective roles and responsibilities of: 

• the minister responsible for the departmental agency; 

• the minister responsible for the host department; 

• the chief executive of the departmental agency; and 

• the chief executive of the host depal 	tment. 
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F5.14 

F5.15 

F5.16 

F5.17 

F5.18 

F5.19 

The legal differences between the types of Crown entities — the appointment and removal of board 
members, and ministerial powers of direction — do not in practice differentiate them, because the 
removal of board members and the issuing of formal ministerial directions to boards has almost 
never occurred. 

The choice of institutional form will be important as much in terms of what it signals around 
expected levels of agency independence, as for the legal protections associated with particular 
agency forms. 

Ministers and the founding governors and leaders of new agencies need to pay particular attention 
to the norms and cultures established around independence, in terms of the relationships between 
them, and the agency's operations. 

Regulation designed to prevent low-frequency, high-consequence (catastrophic) events is less 
likely to suffer from loss of focus or institutional support over time if located in stand-alone 
agencies. 

Coherence problems between executive functions cannot be resolved by co-locating those 
functions alone. Designers of regulatory regimes need to identify what personal and professional 
relationships are key to the effective operation of a regulatory regime, and assess which of those 
relationships are best managed within an organisation and which are amenable to management 
between organisations. This should inform decisions around the location of regulatory functions. 

While there can be benefits to structural changes in regulatory agencies, they can take time to 
emerge, and will often be disruptive to the smooth operation of regulatory regimes in the interim. 

Recommendations 

R5.1 
	The Ministry of Transport should consider in its review of the Civil Aviation Act 1990 how the 

legislative regime can be flexible enough to take advantage of ongoing technological developments 
that could provide safety and efficiency gains. Subsequent reviews by the Ministry of Transport 
should consider how the other legislative regimes in transport can be made more flexible, taking 
into account the differences between the transport sectors. 

Considering how to provide a more flexible regulatory environment is a key part of the Civil 
Aviation Act review. The Ministry's Regulatory Reform Programme will consider this issue for the 
other in odes. 

R5.2 
	The Minister for Regulatory Reform should coordinate a principle-based review of regulatory 

legislation to ensure greater consistency in allocation of legislation material between primary 
legislation and types of secondary legislation. 

This would be a significant piece of work. Of greater value would be the development of more 
detailed guidance around how to allocate material between primary and secondary legislation to 
allow individual departments to assess the appropriateness of their own legislation. 

R5.3 
	The Minister for Regulatory Reform should consider stronger mechanisms to ensure greater 

consistency in the allocating material between primary legislation and types of secondary 
legislation, either by elaborating departments' Disclosure requirements for government legislation, 
empowering Parliamentary Counsel to provide stronger guidance, or some other mechanism. 

Assuming greater consistency in the allocation of material between primary and secondary 
legislation is of benefit, greater guidance would be beneficial (relates to comments on R.5.2) 
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R5.4 
	The Minister of State Services should review agreements between ministers to establish and 

allocate functions to departmental agencies to ensure that respective roles, responsibilities and 
accountabilities are clear. 

	

R5.5 
	The State Services Commissioner should approve agreements between the chief executives of host 

departments and departmental agencies to ensure that respective roles, responsibilities and 
accountabilities are clear, and that there are appropriate formalities in place to preserve the 
independent exercise of statutorily independent powers. 

	

R5.6 
	Updated State Services Commission guidance on machinery of government choices should discuss 

the practical benefits, costs and risks associated with allocating functions to a department or stand-
alone agency, as well as the accountability and governance considerations. 

	

R5.7 
	Plans and strategies for undertaking structural change involving regulatory functions should 

explicitly discuss how the effective operation of those functions will be maintained during the 
change. 



F6.1 

F6.2 

F6.3 

F6.4 

F6.5 
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Chapter 6 — Governance, decision rights and discretion 

Findings 

F6.6 

F6.7 

F6.8 

F6.9 

F6.10 

There is evidence of confusion around the role that some members of Crown entity boards with 
industry backgrounds are expected to play. 

There is good SSC guidance on managing conflicts of interest for members of Crown entity 
boards. 

Board members of Crown entities should not be appointed to act as representatives of external 
groups. Regardless of the backgrounds, experiences and prior or ongoing associations that make 
them valuable as members, their duty should always be to ensure the entity acts in a manner 
consistent with its statutory objectives and functions, and not as the representative or agent of any 
external group. The exception is where co-management arrangements are expressly intended. 

Agreed. We believe this is generally understood for boards of transport Crown entities. 

The variety of internal governance arrangements and allocation of decision-making rights in 
regulators appears to be ad hoc rather than based on sound governance principles. 

Designers of regulatory regimes should avoid allocating regulatory decision-making powers to 
ministers avoided unless good reasons are established. Decisions where ministerial decision 
making is likely to be appropriate include decisions with: 

• significant value judgements, involving trade-offs that are not readily amenable to analysis 

• significant fiscal implications, or which are integral to a government's economic strategy. 

In practice, the distinction between single-member and multi-member decision making is not 
always sharp. Colleagues/staff are likely to inform the views of individual decision makers. 

In designing new regulatory regimes, it is most appropriate to vest significant regulatory decision-
making powers in multi-member bodies, unless there are good reasons not to. But a range of day-
to-day administrative decisions are more appropriately vested in individuals. 

Designers of new regulatory regimes need to consider providing for the internal review of day-to-
day administrative decisions which are taken by individuals. 

There is extensive delegation of regulatory decisions within New Zealand regulatory regimes. In 
practice decisions are taken by a range of compliance staff, managers, chief executives, boards and 
ministers. 

Designers of regulatory regimes need to consider the capabilities required to take regulatory 
decisions in specifying the nature of decisions regulators need to take, assigning decision rights, 
and providing for delegation. 

F6.11 Administrative discretion is a feature of many regulatory regimes. Principle-based or outcome-
based regulatory regimes inherently involve the exercise of discretion, as do risk-based approaches 
to implementing regulation. 

F6.12 There is a range of legal constraints on the exercise of discretionary decisions. In particular, there 
are strong protections where those decisions intrude on the civil and political rights enshrined in 
the New Zealand Bill of Rights Act 1990. However, New Zealand is unusual in not acknowledging 
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or protecting property rights. 
- 

-  t-6:f Institutional and cultural constraints on the exercise of discretionary power support legal 
constraints by promoting ethical decision making. 

 

Recommendations 

R6.I 
	The effectiveness of a part-time board comprised of participants in the regulated sector (as in the 

Financial Markets Authority) should be reviewed by the State Services Commission before its 
wider application to other sectors of regulation. 

We do not consider that it would be appropriate for any transport sector boards to be comprised 
solely or predominantly of participants in the regulated sector. 

R6.? 
	The State Services Commission's guidance about appointing board members to Crown entities and 

its induction material for new board members provide good information on the duties of members. 
But it should update these documents to emphasise that members are not appointed and should not 
act as the representative or agent of any external group. 

We agree that it is important for new board members to receive this message. 

All regulators should publish and maintain up-to-date information about their regulatory decision 
making processes, including timelines and the information or principles that inform their regulatory 
decisions. 

We note that this recommendation has potential resource implications. 

Chapter 7 — Regulator culture and leadership 

F7.2 

F7.3 

F7.4 

F7.5 

The espoused values of new regulators may be "aspirationar rather than deeply engrained and 
widely accepted. This means such values may not actually reflect the beliefs of those working 
within the organisation or be reflected in their actions. 

The transport sector has a long and reasonably consistent history of regulation. Organisational 
change has altered the structures within which that regulation occurs. It has had relatively little 
effect on the scope of regulatory activity, or on the regulatory culture. 

The culture that emerges within a new regulatory agency will be influenced by (1) the beliefs, 
values and assumptions of its founding leaders; (2) the experiences of members of the organisation 
as it matures; and (3) the injection of new beliefs, values and assumptions through new members. 

When looking to improve the performance of a regulator, it is vital to understand whether what is 
required is a change in regulatory practice within a given culture, or a change in culture. This 
requires targeted analysis of the culture within a regulatory agency and the institutional factors that 
impact the way it operates. 

Good internal communication is a catalyst for developing a culture of organisational learning. Yet 
central government regulatory workers are significantly less likely than non-regulatory workers to 
believe that there is good communication within their organisation. 

With some exceptions, New Zealand regulators do not appear to have a strong culture of learning 
from experience. 



F7.12 

F7.13 
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F7.6 

F7.7 

F7.8 

F7.9 

F7.10 

F7.11 

"Lessons learned" forms part of regulatory processes in the transport sector, but lessons are not 
always systematically collected and considered. Staff turnover and periodic restructuring means 
that informal institutional knowledge has often been lost. A learning culture therefore requires a 
specific focus on training and passing on knowledge in areas of regulation. 

There is evidence of a risk-averse culture within some New Zealand regulators. It is important to 
understand whether this culture has emerged as an appropriate and efficient response to the nature 
of the harm being managed or as a means of protecting the reputation of the regulatory body (or its 
employees). 

In the transport sector, as in other areas of safety regulation, there has been a trend in recent 
decades away from self regulation towards greater prescription, tighter monitoring and more 
rigorous enforcement. Looser and less prescriptive regimes have been seen to be associated with 
poorer outcomes, or not to be in tune with public expectations. This tendency has arguably been 
reinforced by the creation of operational agencies that are seen as accountable for specific safety 
outcomes, but is also part of wider social trends. 

The likelihood that systemic failures in regulatory regimes will go unchecked is higher when 
regulators have poor internal communication, lack the ability to learn from experience and have 
professional subcultures that are resistant to change. 

The way in which a regulator engages with stakeholders is often perceived as a "window" to the 
organisation's culture. In making such assertions, it is important to assess whether the quality of 
engagement is driven by the regulator's deeply held values and beliefs, or whether it is driven by 
some other factor — such as the legislative environment or available resources. 

Stakeholder engagement is a strong focus in transport regulation making. Statutory consultation 
requirements mean that regulators are mandated to establish strong ongoing links with 
stakeholders and ensure that their input is obtained. 

A common understanding of the purpose and mission of a group is the first step in developing a 
common culture. While Chief Executives believe corporate culture is influencing the behaviour of 
frontline staff, central government regulatory workers do not perceive that senior managers 
communicate a clear organisational mission. 

Government can "seed" the culture of a new regulatory agency by appointing founding leaders 
who have values, beliefs and experiences that are consistent with its vision of the "ideal" culture. 
However, selecting the "right people" does not guarantee that the "right" culture will emerge — the 
actions of founding leaders are the key embedding mechanism. 

When establishing a new regulator, it is important to have founding leaders in place from the start 
of the organisation. This will provide the leader with the opportunity to influence the cultural 
foundations of the organisation. The use of "interim leaders" is to be avoided where possible. 

While legislative provision can codify required actions, they do not guarantee that a regulator will 
develop deeply held values around the importance of those actions. 

Monitoring bodies and central agencies can use formal and informal mechanisms to reinforce 
favourable cultures in new regulatory bodies. 

F7.I 4 
	There is disagreement in the academic literature around the extent and pace at which embedded 

cultures can actually change. This debate reaffirms the importance of promoting an "appropriate" 
culture from the inception of a regulatory body. 
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Chapter 8 — Consultation and engagement 

Findings 

F8.1 

F8.2 

F8..3 

F8.6 

F8.7 

The "regulatory relationship" is influenced by both the nature of the regulation and the 
characteristics of regulated parties and beneficiaries. When designing new regulatory regimes, 
careful thought must be given to the relationships that should exist between the regulator, regulated 
parties and those who are the beneficiaries of regulation. 

In general, the greater the level of public participation the more critical it becomes that there is a 
common understanding of the scope for stakeholders to influence regulatory decisions. Failure to 
do so can undermine public confidence in engagement processes and in the competence of the 
regulator. 

When developing engagement strategies, regulators need to examine both the fairness and 
proficiency of alternative mechanisms. Both proficiency and fairness are influenced by the manner 
in which mechanisms are implemented. 

New Zealand common law, such as case law, contains a number of important principles that affect 
how and when regulators have an obligation to consult and what constitutes proper consultation. 

Inquiry participants have raised concerns around the current engagement practices of some 
New Zealand regulators. These include insufficient time for engagement, a perception that 
regulators enter engagement with predetermined views and concerns that some regulators lack the 
capacity to engage affectively. The Commission has also heard positive feedback around the 
approaches adopted by some regulators — notably NZTA and the EPA. 

Transport agencies devote special attention to consultation, which is an integral part of the rule 
making process. Recent examples are the review of regulations governing use of agricultural 
vehicles and the vehicle licensing reform. However, there is a tradeoff involved as consultation 
contributes substantially to the time required to make and revise rules and is resource intensive for 
the agencies involved. As a result, it places a practical constraint on capacity to keep the 
regulatory framework up to date. 

We note that both time for engagement with stakeholders and the scope of matters to be consulted 
on are often constrained by ministerial priorities and directions. 

Of the more than 50 Acts examined as part of the Commission's inquiry, over half contain some 
form of consultation requirement. 

Statutory consultation requirements are potentially most useful when: 

• there is a likelihood that failure to consult would breach natural justice principles —for 
example regulation involves a significant use of the State's coercive powers that could impair 
the civil liberty, livelihood or property rights of individuals; 

• regulators have wide discretionary rule-making powers that involve making judgements about 
what is in the public interest; 

• there are social equity reasons for specifying the consultation processes that should be 
followed for a specific group - for example where the affected group may not have the 
resources or capacity to effectively participate in a conventional consultation process; 

• the affected community holds information on trade-offs and technical issues necessary for the 
regulator to make sound decisions. 
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Chapter 9 — The Treaty of Waitangi in regulatory design and practice 

While a precise definition of the Crown is lacking, it is accepted as being the Executive arm of 
government. 

Those involved in designing and implementing regulatory regimes should understand how their 
actions or inactions are consistent with Treaty principles. 

The courts interpret references to Treaty principles in legislation in a way that is consistent with the 
purpose of the relevant Act. In the event of a breach, the courts will likely issue a declaration that 
the proposed decision or action should be delayed so as to establish a process to respect the 
relevant Maori interest or right. 

That Parliament will legislate in accordance with the principles of the Treaty, and will 
appropriately apply the principles on issues of relevance to Maori, means the courts can, depending 
on the context, require that an agent of the Crown have regard to the principles of the Treaty, even 
if there is no specific Treaty clause. The scope and strength of these "statutory interpretation 
rights" are, however, minimal. The court only takes them into account if the law to be applied in a 
given situation is ambiguous. 

The Waitangi Tribunal has a wide mandate to consider any breach by the Crown and its agents. 
While it does not have decision-making functions with respect to its findings, its opinions carry 
considerable weight with the courts. 

References to Treaty principles can be found in statutes in which Maori have strong iwi and hapa 
relationships. There does not appear to be a consistent description of the application of Treaty 
principles in statutes. Statutes with references to Treaty principles often contain regulatory 
provisions and create obligations on a range of parties that are not the Crown. 

The priority to be given to references to Treaty principles in legislation depends on the wording of 
the clause and its status in the context of the statute. 

There are incentives on officials advising on the content of bills and on Maori to include Treaty 
clauses in legislation, especially where Maori have clear interests, such as in legislation regulating 
the use of physical resources. Yet the incentives are different. Maori are incentivised because 
legislative provision is a mechanism they can use to enforce their rights through the courts if 
needed. Officials are incentivised to set minimum requirements in legislation that define the 
Crown's obligations. 

Whether a Treaty clause should be included in legislation requires careful judgement. It requires 
the careful balancing on a case-by-case basis of key considerations relating to the regulatory area, 
and the likely impact on Maori, other stakeholders, and the Crown. 

The quality of guidance to help apply Treaty principles could be improved. None of the guidance 
reviewed was considered so bad that it would not add value to stakeholders, and overall the 
guidance promoted best practice over simple legal compliance. Even so, there was a significant 
difference between the best and worst examples. Only one example had sections specifically 
targeted to different stakeholder groups. Some guidance was misleading or inaccurate. 
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F9.15 

F9.16 

F9.17 

F9.18 

F9.19 

F9.20 

The framework for assessing guidance material could be used as a tool to help regulatory agencies 
develop guidance about applying Treaty principles in their area of regulation. 

The EPA does not limit its role to ensuring that applicants comply with regulatory standards before 
an application is approved. Applicants are helped in preparing their applications and the EPA also 
helps those impacted by applications. Conflicts of interest are minimised because the application 
process is open, transparent and public. 

The EPA discharges its Treaty responsibilities under its legislation and the Acts it administers 
within a net-benefit, decision-making approach. 

Members of the Maori Advisory Committee are the guardians of good process, ensuring Maori 
have adequate opportunity to contribute their views, and that decision makers can use the 
consultation process to get the information they need. 

The permanent and formal structure of the Maori National Network has meant that capability and 
trust has been built, and this is realising benefits. Te Herenga has increasingly been relied on to 
accurately and effectively bring the views of Maori to the table on their behalf. 

Maori have additional steps and costs to incur when developing submissions, but care needs to be 
taken when considering funding, having regard to the capability of respective stakeholders and the 
importance of their perspectives, and ensuring funding is directly related to gaining those 
perspectives. Regulators need to monitor these expenses carefully. 

Providing guidance for applicants and other stakeholders about navigating the process is 
considered a core part of the EPA's role as a regulator. 

Open and timely communication, accessibility, a balanced approach, pro-activity and a culture of 
respect and understanding must, to a large extent, be credited to the work and attitude of the EPA's 
staff and its leadership. 

The arrangements adopted by the EPA are a model that has brought the EPA positive change and 
support from stakeholders. In designing institutional arrangements, processes and practices to 
incorporate Treaty principles into their work, regulators should focus on their own regulatory 
responsibilities and functions, and the capabilities, capacity and incentives of their stakeholders. 

An important lesson from the EPA's experience for other regulators is that the investment in 
developing good relationships pays off in the form of reduced cost on all parties involved in the 
application process, while improving the quality of engagement and the resulting decisions. It has 
achieved buy-in to the success of the EPA approach and a shared commitment to making it work. 
When decisions go against stakeholders, those decisions are now more readily accepted and are 
less likely to be contested. 

Chapter 10 — Decision review 
Findings 

F10.1 
	In New Zealand there is significant overlap between the scope of judicial review and appeal in 

practice. 

F10.2 
	Judicial review in New Zealand is much wider in scope than in Australia, and can include greater 
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F10.5 

F10.6 

F10.7 

F10.10 

F10.11 

F10.12 

F10.13 

F10.14 

F10.15 

F10.16 

Regulatory institutions and practices 

r  scrutiny of the merits of decisions. 

F10.3 

F10.8 

F10.9 

Courts will generally defer to the decisions of expert regulators of highly complex or technical 
areas. In these areas of regulation, there is still a clear distinction between judicial review and 
appeals, and judicial review is less likely to scrutinise the substantive merits of decisions. 

In general, legislation establishing regulatory regimes does provide access to merits review of 
regulatory decisions. 

In areas of complex or highly technical regulation, access to merits review or the scope of appeal 
provided is often limited. 

It will generally be inappropriate to provide for appeals of ministerial decisions. 

Access to judicial review should be approached in a non-instrumental way. Judicial review is an 
important constitutional check on the power of the Executive, and is available to citizens as of 
right. 

Access to appeal (or merits review) should be available where it is likely to improve the quality 
of regulation, in terms of the objectives of the regulatory regime, taking into account the costs of 
providing it. 

The Commission has found no evidence to suggest that judicial review is an ineffective method 
of challenging regulators' decisions, and ensuring they act in proper, lawful, and reasonable 
ways. 

An absence of merits review increases the likelihood that aggrieved parties will seek recourse 
outside the legal system. In particular, it will encourage special pleading to politicians. 

Merits review does not offer additional safeguards to ensure decision makers followed good 
processes, beyond those offered by judicial review. 

The broad scope of judicial review in New Zealand means that the availability of merits review 
would not provide significantly stronger incentives on regulators to make correct decisions than 
is provided by access to judicial review alone. 

Providing access to merits review may not always promote the objectives of a regulatory regime. 

Designers of new regulatory regimes need to consider whether to provide access to merits 
review. In areas of highly complex, technical regulation, designers need to critically assess 
whether the appellate body has the institutional capability, compared to the decision maker at 
first instance, to improve the quality of decisions in terms of Parliament's objectives for the 
regulatory regime. They also need to take into account the costs and uncertainty created by 
providing access to merits review. 

There is no reason to believe that the incidence or complexity of appeals in areas of highly 
complex or technical regulation will inevitably decline over time. 

In appeals of highly complex or technical regulation, providing the court with opportunities to 
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directly question experts, in a non-adversarial setting, can assist in understanding the issues 

under appeal. 

Providing courts or tribunals discretion over the admissibility of new evidence is likely to be 
more efficient than providing for appeals based on a frozen record. 

F10.18 

 

Foreign expertise can play a valuable role in bringing expertise to merits review of highly 
complex and technical regulatory regimes. 

  

Recommendations 

R10.1 

 

The Officers of Parliament Committee should review the adequacy of funding for the Office of the 
Ombudsman to undertake its statutory functions to a high standard. 

  

RI0.2 Where courts interpret legislation in ways that significantly alter a regulator's understanding of 
their mandate, the department responsible for the regime should review that aspect of the 
legislation. Its review should ascertain whether the courts' interpretation undermines Parliament's 
objectives in establishing the regulatory regime, and whether legislative amendment is desirable. 

We consider this is standard practice. 

  

Chapter 11 — Regulator practice 

Twenty years of responsive regulation in practice has demonstrated that institutional impediments 
have posed enormous challenges to the real-world implementation of the enforcement pyramid. 

Putting risk-based regulation into practice poses considerable challenges for regulators. Adopting a 
risk-based approach to regulation requires the regulator to: 

deal with uncertainty about risk; 

a  operate in a political and public environment where there may be very different perceptions of 
risk and a poor understanding of what it means for the regulator to take a risk-based approach; 

make risk assessments and decide how to allocate its resources; and 

decide what approach it will take to enforcement once a risk assessment has been made. 

A risk-based regulatory approach does not necessarily solve the issue of what risks to prioritise, 
how to deploy regulator resources, or what enforcement strategy to use. 

Official guidance on regulator practice emphasises risk-based approaches as desirable, but also 
endorses responsive regulatory strategies. 

Few of the regulators that responded to the Commission's request for information applied the same 
level of compliance monitoring to all regulated entities. Most prioritised their efforts in some way, 
and in many cases regulators applied more than one criterion in judging where and when to 
monitor. 

The strategies of the regulatory agencies examined by the Commission consider both the severity 
of the harm caused by compliance breaches and the attitude/behaviour of those causing breaches 



when allocating resources and taking action. However, they differ in how far they prioritise 
reducing harm or maximising compliance, and the extent to which the two objectives are 
integrated or treated separately. 

There is evidence that some regulatory agencies are demonstrating elements of the really 
responsive regulatory approach in their compliance and enforcement strategies, especially the 
willingness of agencies to consciously consider the behaviour and attitude of regulated parties, 
institutional settings and the logic of regulatory tools, and changes in these factors, when taking 
enforcement action. 

Many of the issues and challenges identified in the literature play out in New Zealand, including: 

• difficulties assessing and targeting risk; 

• conflicting compliance approaches; 

• insufficient or inappropriate enforcement tools; 

• the costs and timeliness of prosecutions; and 

• the ability of regulators to learn from experience and respond to change. 

In summary, regulators often struggle with putting risk-based approaches to regulation into 
practice, and there are challenges in applying enforcement tools. 

The perception that regulators do not take opportunities to improve performance, do not learn from 
mistakes and successes, and are inflexible in the face of changes in priorities, suggests that 
New Zealand regulators are insufficiently attentive to two of the five key factors of really 
responsive regulation — performance over time and response to changes in the regulated 
environment. 

Recommendations 

R11.1 

R11.2 

Formal recognition of regulator forums or networks could offset the barriers to sharing good 
practices through: 

partial government funding (for example, 3-5 years) for regulator networks, tied to a business 
case and performance measures; 

revisions to Cabinet's Expectations for Regulatory Stewardship, to clarify that regulatory 
agencies should seek to raise their own and the sector's performance by sharing experiences 
and participating in communities of practice; and 

• active monitoring by the Treasury and portfolio departments (for Crown entities) of regulator 
participation in communities of practice and other activities to share experiences. 

It is not clear that monitoring of how regulators share experience is either an appropriate role for 
a portfolio agency, or likely to have significant benefits. 

To encourage the production of guidance material of practical use to regulators, one performance 
measure of the 3-5 year funding contract should be take-up and use of the guidance material 
produced. 
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Chapter 12 — Workforce capability 
Findings 

F12.1 

F12.2 

F12.3 

Regulators need staff who, as a group, combine generic and specific competencies, including 
specific technical expertise, personal competencies such as communication skills, and an 
understanding of the compliance role and the role of the regulator. Gaps in these competencies can 
undermine the credibility of regulation and the achievement of regulatory outcomes. The precise 
mix of competencies needed is likely to vary between regulators and even within a regulator at 
different times. It is management's responsibility to identify the required mix of competencies and 
ensure staff have, or can develop, these competencies. 

The draft report suggests in places that there is a greater need for generic training and 
qualifications in regulatory compliance. However, this is not a focus of the recommendations and 
we do not get a sense of where the commission sees the greatest priority training needs, or 
whether this varies by regulatory regime. 

There is limited information about qualifications held by the workforce in the compliance sector. 
The proportion currently enrolled in training for qualifications appears to be small. 

The approach to developing the competencies of the people who work in regulatory roles is 
constructive and wide-ranging. However, the approach is evolving and sector participants consider 
there is room to improve. 

Recommendations 

R12.1 

R1") .? 

R12.3 

Regulators should: 

focus on recruiting and retaining staff with the appropriate industry knowledge and mix of 
enforcement, investigative and communication competencies; 

• provide appropriate training and written guidance for staff, and monitor regulator practices for 
consistency with this guidance; 

facilitate opportunities for staff to improve their understanding of the regulated environment, 
business practices and the nature and magnitude of the compliance costs their engagement 
imposes on business; and 

• implement cooperative arrangements with other regulators that facilitate the sharing of 
knowledge and resources. 

That the Compliance Common Capability Programme uses its review of the organisation's future 
shape, direction and resourcing to: 

• identify gaps in the current organisational framework and explain why it is in the best position 
to fill some of them; 

• set out its specific roles as either a provider of training services or an adviser; and 

• explain the issues about which it would provide advice, and how it would ensure that its advice 
is broadly based from across the regulatory sector. 

The Skills Organisation should coordinate effort to identify skill levels and gaps across the 
compliance sector and assess the adequacy of current programmes to fill those gaps. 

It is not clear whether the Skills Organisation has the capability to carry out such a coordinating 
role, spanning all regulatory activities. 
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R I .5 

R I 2.6 
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Appropriate groups of regulators should encourage forums aimed at sharing good practice among 
the regulatory workforce. 

That The Skills Organisation, as the accreditor of training providers, should seek both to maintain 
quality and consistent standards of provision, and to promote diversity and competition. 

Regulators' performance in developing staff should be reviewed, either as part of the Performance 
Improvement Framework process or through commissioned reviews modelled on that process. 

Chapter 13 — Funding regulators 
Findings 
The transport sector is characterised by high levels of third party funding under a number offees, charges and levies, 
which are required to be reviewed regularly. Maritime NZ, The Civil Aviation Authority of NZ and the NZ Transport 
Agency collect over $225 million a year in third party funding streams (fees, levies and charges not including fuel 
excise tax and road user charges). User charges meet the following proportions of agency funding: 

NZTA 48% 
CAA 97% 
MNZ 66% 

There are around 75 different funding streams. The Office of the Auditor-General guide on charging fees suggests they 
should be reviewed every three years, which would require around 25 funding streams reviewed each year. This means 
that the Minister of Transport receives 3 funding reviews from the transport sector agencies each fortnight. Ministers 
had expressed concerns about the timing and flow offunding reviews. To address this, the Ministry established a 
Funding Reviews Programme for the Ministry to work with NZTA, CAA and MNZ in coordinating, assisting and 
assessing the reviews. The programme will ensure value for money issues are addressed and improve the quality and 
completeness of the reviews. 

Attached is an overview of the five project stages which underpin the approach now taken to all funding reviews in the 
transport sector. 

F13.1 

F13.2 

F13.3 

Organisational responsibility for advising, implementing and scrutinising funding arrangements has 
been established, and guidelines offer regulators and advisors guidance on how to approach funding 
issues. However, the two sets of guidelines cover similar issues in different ways. There is no 
general requirement for ex post evaluation of the impact of cost recovery and little published 
evidence about how well funding arrangements are working. 

While in principle there can be benefits from regulators being at least partially funded through cost 
recovery, case-by-case assessment is required to secure these benefits in practice. 

The Commission's survey of businesses, and submissions to the inquiry, indicate concern in the 
business community about: 

• the quality of the consultation that takes place before regulatory fees or levies are introduced; 

• weak constraints on the level of charges, including limited transparency about how they are 
determined; and 

• the structure of charges. 

F13.4 
	The funding frameworks in other selected countries are similar to New Zealand in that they: 

• set out efficiency and, to a lesser extent, equity as the main objectives of cost recovery; 



require consent, usually of a minister or Parliament, before a fee or levy  islIMMIt 

are based on a distinction between cost recovery and taxation; and 

provide guidance material. 

There are, however, examples in other jurisdictions of: 

more rigorous consultation and impact assessment requirements before fees are introduced; 

stricter requirements for performance standards and reporting against those standards when 
new fees are introduced; 

0 
 ,  penalties for failing to achieve the standards; and 

more detailed advice about how to implement cost recovery. 
, 
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It is desirable that regulators, as they develop improved performance reporting frameworks, use 
these frameworks to measure the cost of delivering regulatory services and report this information 
publicly. 

Recommendations 

RI3.1 

R 1 3.") 

R I 3 .3 

R13.4 

The Government should publish its cost recovery policy, covering issues such as: 

•  policy objectives; 

guidance about how to make trade-offs should objectives conflict; 

when cost recovery may be appropriate; 

o  consultation requirements before implementation; 

o  how and when arrangements are to be reviewed and by whom; and 

responsibility for ensuring compliance with the policy. 

Portfolio ministers should be responsible for ensuring that agencies within their portfolio have 
complied with the Government's cost recovery policy. Chief executives of agencies proposing a 
new or amended fee or levy for regulatory services should be required to certify through an 
appropriate mechanism that their agency has made adequate use of the Treasury guidelines. 

The grounds on which the Regulations Review Committee can disallow a regulation should include 
that the regulator in developing and implementing a fee or levy has had inadequate regard for the 
economic framework set out in the Government's guidelines for setting charges in the public 
sector. 

We believe that the current grounds on which the Regulations Review Committee can draw a 
regulation to the attention of the House effectively cover this point. The Legislation Act does not 
specify that any particular grounds are required for disallowance (we note that the wording of this 
recommendation is inaccurate, as the Regulations Review Committee itself has no power to 
disallow regulations). 

The Auditor-General should introduce an enhanced programme of audits of regulators' compliance 
with Government cost-recovery guidelines. 

We are not sure if this extra level of scrutiny is necessary. 
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R13.6 

Portfolio reviews undertaken within the Performance Improvement Framework, and/or the 
Regulatory Systems Reports prepared under the expectations for regulatory stewardship, should 
review and report on the adequacy of the approaches to cost recovery of regulators within each 
portfolio. 

The Government and Auditor-General should review the Treasury's Guidelines for Setting Charges 

in the Public Sector and the Auditor -General's Charging Fees for public sector goods and services, 
to ensure that the guidelines reflect current knowledge about when and how to implement cost 
recovery. 

Users of the guidelines (whether the two sets of guidelines continue or are combined) should: 

• only have to go to one place for advice on any issue; 

• not receive conflicting advice from the guidelines; and 

• be clearly informed about the scope of the entities and charges that the guidelines cover. 

The Ministry of Transport's guidance for transport sector funding reviews draws on both OAG and 
Treasury guidelines, in addition to other sources of guidance, including LAC guidelines, the 
Cabinet Guide and Treasury advice on regulatory impact assessment and preparation of better 
business cases. 

The Government, when it reviews New Zealand's cost recovery guidelines, should seek to 
collaborate with the review of the cost recovery guidelines currently being undertaken in Australia. 

That the Government consider whether those agencies that set or amend fees or levies can access 
adequate advice and experience from other agencies and departments. 

We agree with recommendations 13.1, 13.2, 13.5, 13.6, 13.7 and 13.8. 

Chapter 14— Accountability and performance monitoring 
Findings 

Most, but not all, regulators are subject to the Official Information Act. 

Accountability is a necessary but insufficient condition for better performance 

Key tasks for monitors of regulators are: 

• providing assurance to ministers that regulators have robust risk identification and assessment 
processes; and 

• assessing the ongoing fitness-for-purpose of regulatory regimes. 

Regulator chief executives surveyed by the Commission did not consider that central agencies 
played a significant role in holding their agency's regulatory functions to account. 

Departmental monitoring of regulators is weak and departments are not contributing enough to 
regulatory quality and performance. 
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F14.6 Existing guidance for departments and ministers on monitoring Crown entities underplays the 
importance of the monitoring relationship and risks sending the signal that a monitoring 
department does not need to have a detailed understanding of a Crown entity's operations. 

 

Recommendations 

R14.1 

R14.2 

The State Services Commission and the Treasury should update guidance for ministers and 
departments on monitoring Crown entities to: 

• provide more detail on the issues that monitoring departments and ministers should look for in 
reviewing the performance of Crown entity regulators; 

clearly express the importance of monitoring departments having the deep sectoral knowledge 
necessary to understand the regulator's operating environment; and 

• place more emphasis on vigilance and free and frank advice from monitoring departments. 

The Treasury and the State Services Commission should work with monitoring departments to: 

define common and richer performance measures for regulator Crown entity monitoring; 

update performance information in accountability documents around monitoring in time for the 
2015/16 financial year; and 

reflect the new measures in the performance agreements and reviews of departmental chief 
executives. 

R14.3 

R14.4 

Departments responsible for monitoring regulator Crown entities should develop and maintain 
explicit statements of their monitoring roles and responsibilities. In doing so, departments should 
regularly review whether the monitoring relationship: 

gives ministers the assurance they need about risk identification and management; 

• allows departments to accurately assess the performance of regulators; and 

• promotes substantive dialogue with entities about the fitness-for-purpose of the regime. 

This task would require resources to be allocated as priority over other activities carried out by 
monitoring agencies. 

The performance of departmental regulators should be strengthened by: 

• the Treasury publishing the findings from the Regulatory System Report about departmental 
stewardship activities; 

• the State Services Commission (SSC) developing explicit measures for regulatory performance 
in chief executive performance agreements and annual expectations letters; and 

SSC using PIF and Treasury surveillance information about departmental regulatory 
performance in reviewing the performance of chief executives. 
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Chapter 15 — System-wide regulatory review 

Findings 

F15.1 
	The New Zealand Government is implementing a suite of initiatives to improve the management 

of the stock of legislation and regulation. It does not use many of the approaches to system-wide 
evaluation of regulatory regimes that are used in other countries, some of which have been 
identified as involving low effort and potentially low/high return in those countries. 

Recommendations 

R15.1 

R15.2 

R. I 5.3 

RI5.4 

The Government should publish an overarching strategy that sets out how it will improve the 
management of the stock of regulation. The strategy should explain how specific initiatives fit 
within it, and should describe how successful implementation of the strategy will be measured and 
how it will benefit the community. 

This seems ambitious, particularly in the absence of an agreed map of the regulatory system. 

The performance of departments, in satisfying Cabinet's expectations that they keep current the 
regulatory regimes they are responsible for, should be strengthened by: 

• the Treasury publishing the findings from the Regulatory System Report about departmental 
stewardship activities; 

• the State Services Commission (S SC) developing explicit measures for regulatory performance 
in chief executive performance agreements and annual expectations letters; and 

• the SSC using both the Performance Improvement Framework and Treasury surveillance 
information about depaitmental regulatory performance in reviewing how chief executives 
perform. 

Departments should explain their plans for monitoring, evaluation and review in their papers for the 
Cabinet Legislation Committee seeking agreement to introduce new legislation. The Treasury 
should amend the "Disclosure requirements for government legislation" to make this expectation 
clear. Departments' plans should be proportional to the significance of the regulation. 

The Ministry of Transport routinely includes evaluation plans in new legislative proposals. An 
example is the evaluation now in progress of the new Road User Charges Act (2012). 

The Treasury should continue to monitor approaches to evaluation used in other countries, while 
implementing the current evaluation agenda, building an approach that: 

• ensures that the scale and scope of evaluations is proportionate to the monetised impacts of 
regulation; 

• provides transparent reporting of the Government's strategy, work programme and progress in 
achieving performance targets; 

• clearly defines responsibility for managing the stock of regulation; 

• is based on consultation with those affected by regulation; 

• is driven by a need to prioritise effort where the payoff is expected to be largest; and 

• is adequately resourced, so that people with the capabilities to undertake effective evaluations 
can implement it. 
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Chapter 16— Making it happen 
Recommendations 

R16.1 

R162 

The Government should publish the responsibilities of the minister responsible for regulatory 
management. These responsibilities could include: 

• defining the overall objective of the regulatory management system; 

• prioritising effort across the regulatory system; 

• specifying and allocating tasks for improving the system; and 

• promoting regulatory policy and the case for continuous improvement in regulatory design and 
practice. 

The minister with responsibility for regulatory management should publish a strategy report that 
sets out the medium-term objectives that the Government is seeking to achieve through the 
regulatory management system, its strategic prioritisation of effort for achieving these objectives, 
and its work programme. The minister should report regularly on progress towards delivering this 
work programme, and update the statement as necessary. 
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