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21 October 2013 
 
Inquiry into Regulatory Institutions and Practices 
New Zealand Productivity Commission 
PO Box 8036 
The Terrace 
WELLINGTON 6143 
 
E-mail:  info@productivity.co.nz 
 
 
Dear Sir or Madam, 
 
Issues Paper – Regulatory Institutions and Practices 
 
I attach the submission prepared by the Securities Industry Association (SIA) in respect of the Issues 
Paper on Regulatory Institutions and Practices released by the NZ Productivity Commission in August 
2013. 
 
No part of this covering letter or this submission is required to be kept confidential. 
 
Contact information: 
 

Frank Aldridge  Chairman, SIA & Managing Director, Craigs Investment Partners 
Postal Address: C/- Craigs Investment Partners, P O Box 13 155, Tauranga 
Telephone: 07 577 4734 
E-mail: frank.aldridge@craigsip.com 
 
Alternatively, contact Rob Dowler who provides Secretariat services to the SIA 
 
Rob Dowler C/- Red Owl Consulting Ltd, 9 Bayview Rd,  
 Hauraki, Auckland, 0622 
Telephone:  09 486 7549 
Mobile: 027 275 8770 
E-mail: red.owl@ihug.co.nz 

 
 
 
 
Yours faithfully 
Frank Aldridge 
 

 
 
Chairman 
SECURITIES INDUSTRY ASSOCIATION 

mailto:info@productivity.co.nz
mailto:frank.aldridge@craigsip.com
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The Securities Industry Association is an unincorporated body established to represent the 
New Zealand Sharebroking Industry and provides a forum for discussing important industry 
issues and developments, managing industry change, and to represent the broking industry 
in respect of legislative management, operational and regulatory issues that impact the 
industry as a whole. 
 
The Securities Industry Association members employ about 400 Authorised Financial 
Advisers and deal with a combined 200,000 New Zealand retail investors with total 
investment assets exceeding $40 billion.  They also deal with virtually all global institutions 
with the ability to invest in New Zealand. 
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SUBMISSION 
 
Thank you for the opportunity provided to complete a submission on the Issues Paper on 
Regulatory Institutions and Practices, released by the NZ Productivity Commission in August 
2013. 
 
 
Introduction 
 
Rather than responding to the set questions posed by the Commission in the Issues Paper, 
we have instead chosen to focus on three particular issues that we suggest the Commission 
consider in its deliberations. Both issues have had significant implications for NZX Firms in 
recent times. 
 
The three areas of focus in this submission are: 

• The barriers that can arise from regulations that limit or preclude the provision of 
products and services to a consumer when a consumer might otherwise reasonably 
expect such products or services to be available to them. 

• The compression of regulatory timeframes that can occur around the time of 
implementation of new regulation, leading to questions whether it is practical for the 
regulators/supervisors to supervise and those being regulated to implement and 
comply within the required timeframes. 

• Duplication of regulatory costs arising from multiple supervisors. 
 
The specific regulatory examples commented on in this submission arise under the following 
legislation: 
 

• The Financial Advisers Act 2008 (FAA) 
• The Anti-Money Laundering and Countering Financing of Terrorism Act 2009 

(AML/CFT) 
• The Financial Service Providers (Registration and Dispute Resolution) Act 2008 

 
We suggest that a fundamental test that should be applied to regulation is to ensure that the 
regulation will not inappropriately limit or preclude the delivery of a product or service to a 
consumer that the consumer might otherwise reasonably expect to be available or 
accessible. 
 
Failure to meet or pass this test should, in our view, immediately raise questions about the 
utility of the regulation.  
 
Referring to Question 2 in the Issues Paper, we suggest that the Commission considers 
whether this principle (maintenance of consumer access) should be included as one of the 
guidelines to assist in the design of regulatory regimes. 
 
 
Regulatory barriers limiting or precluding consumer access to products or services – 
Financial Advisers Act 
 
We refer to the Financial Advisers Act 2008, related regulations and the Code of 
Professional Conduct for Authorised Financial Advisers. 
 
To quote from Code Committee material, “The policy goal of balancing a higher quality of 
advice to New Zealand investors with maintaining access to financial advice for all investors 
is of growing importance,…” 
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We note that this laudable objective is not only a challenge for New Zealand, but it is a 
challenge that, in our view, has not yet been well met in any international jurisdiction in 
developing regulatory regimes for the provision of investment advice and services. We 
believe that consumers, both internationally and in New Zealand, are increasingly facing 
regulatory barriers to accessing investment advice and products that they might otherwise 
reasonably expect to be available to them. 
 
We are unable to demonstrate this with direct evidence of the standard suggested most 
recently by Peter Gluckman, the government’s chief science adviser, in his recent report on 
ways to improve the quality of policy advice and outcomes by utilising research 
methodologies to provide scientifically rigorous evidence. However, this simply highlights the 
opportunity that exists for government and government agencies to better utilise such 
techniques in the future when developing, implementing or measuring the impact of 
regulation, (being a matter on which the Commission may wish to express a view). 
 
In the absence of such rigorous evidence, we are reliant on anecdotal evidence to support 
our view. To that end, we include quoted extracts from recent SIA submissions made on 
separate consultations being undertaken by the Code Committee and the Financial Markets 
Authority. The SIA submissions state: 
 

“The draft (FMA) guidance endeavours to clarify the obligations that an (Authorised 
Financial Adviser) AFA must meet to deliver a limited personalised financial advice 
service. In doing so, it highlights the difficult balancing act that an AFA must go 
through to determine whether the service as delivered meets the required regulatory 
standard and whether it will be perceived as having done so by clients, dispute 
resolution bodies, the FMA, the Financial Advisers Disciplinary Committee and, 
potentially, the Courts. 
 
We think it likely that the majority of AFAs will conclude that the risks (complaints, 
costs of defence, restitution, reputation damage and disciplinary penalties) of getting 
it wrong far outweigh any potential benefits and that the provision of such “limited” 
advice will therefore be avoided. To paraphrase the words of the CEO of one of the 
leading retail NZX Firms, “This guidance will be helpful in assisting advisers to 
understand the risks of continuing to maintain client relationships with lower end 
clients, encouraging the advisers to concentrate on their top end clients requiring a 
more comprehensive service.” This helps emphasise that the industry does not 
necessarily feel disadvantaged by increasing barriers to the provision of personalised 
advice of a limited nature to clients that cannot afford or are unwilling to pay for a 
more “comprehensive” personalised financial advice service, even while such 
barriers make it more difficult to meet policy objectives seeking to improve consumer 
access and to build capital markets.” 
 

Later in one of these two submissions, we state: 
 
To the extent that consumers with limited resources face increased barriers to 
accessing personalised financial advice, even of a limited advice form, it is likely that 
such consumers will potentially be limited to only being able to access class advice  
(if that), information only advice or execution/implementation support. 

 
We understand that government policy objectives support consumer access to advice, 
including personalised advice, on such singular things as KiwiSaver and other single or 
limited advice matters, such as, for example, the Mighty River Power Initial Public Offer 
(IPO), while noting the substantial media comment critical of the lack of availability of advice 
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and help for members of the public in relation to KiwiSaver or anyone earlier contemplating 
investing in the Mighty River Power IPO. 
 
We have also completed submissions to the FMA and Code Committee on the tradition of 
provision of verbal advice by sharebrokers and the value that investors clearly ascribe to 
being able to access verbal advice in fast moving financial markets where both advice and 
decisions can be time critical. We have been at pains to emphasise in these submissions to 
the FMA and the Code Committee that the regulatory requirements around client 
communication (how much should be in writing) and internal record keeping should not be 
so onerous as to preclude the delivery of timely and effective verbal advice services. We 
believe that an appropriate balance can be achieved, as outlined in our submissions 
summarising a discussion held between NZX Firm and SIA representatives and FMA 
officials in December 2011, which states: 
 

In summary, the discussion focused on the communication and records necessary to 
be established at the time of the commencement of the client relationship (subject to 
periodic review and update) outlining client circumstances and objectives that could 
be used as a basis for on-going verbal advice services without necessarily having to 
provide each recommendation in writing to the client or maintain detailed internal 
notes of every client interaction (verbal or otherwise) thereafter, provided that the 
actions and transactions resulting from subsequent client interaction can be clearly 
demonstrated as falling within the parameters agreed at the commencement or last 
review of the service arrangements put in place with the client. 

 
It is also important that regulation takes account of and does not ignore natural constraints 
that include: 

• Constraints explicitly and implicitly imposed by clients in their instructions or the 
nature of their engagement; 

• The reasonable time understood would be applied to attend to the relevant 
matter; and  

• What can be reasonably expected given the price being paid for the relevant 
services.   

 
In the absence of such consideration, there is a risk that regulation can create either an 
unrealistic burden (on providers) or expectation (from consumers). This is another area that 
the Commission may wish to consider in looking at the appropriate principles to apply when 
developing, implementing or maintaining regulation. 
 
 
Regulatory barriers limiting or precluding consumer access to products or services – 
AML/CFT Act 
 
The AML/CFT Act provides further examples of regulation potentially precluding access to 
products and services that otherwise the consumer might reasonably expect to be available 
to them, including institutional consumers. 
 
To quote from recent submissions to the FMA on a draft Factsheet focused on Managing 
Intermediaries: 
 

“Given the three key stages of money laundering are considered to be Placement, 
Layering and Integration, the requirement to undertake Customer Due Diligence 
(CDD) at the point of entry into the financial system is the most efficient way to detect 
and deter Money Laundering/Financing of Terrorism (ML/FT) activity. Transaction 
monitoring and prohibitions of, or strong controls around, third party receipts and 
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payments are the most effective controls to limit potential layering and integration of 
ML/FT proceeds. 
 
Requiring all Reporting Entities (REs) that undertake transactions on behalf of 
another RE that has underlying clients/investors to also undertake CDD on those 
underlying principals adds a level of duplication, complexity and inefficiency with no 
discernible benefit with regards to ML/FT risk reduction to any of the three stages of 
ML/FT activity as there is no anonymous participant.  We are of the view that 
imposing this obligation would not reduce ML/FT risks. This is consistent with the fact 
that comparable requirements are not in place in other comparable jurisdictions.” 

 
The requirement to undertake Customer Due Diligence (CDD) on all of the underlying clients 
of some other institution means that, in many circumstances, it will simply not be practical to 
create a client relationship and deliver products and services to that institutional consumer. 
In the submission from which the quote was extracted, we have provided details of the 
provisions that apply in other jurisdictions together with numerous examples demonstrating 
the impracticality of the approach being adopted by the regulators and supervisors in New 
Zealand. 
 
The submission goes on to highlight that the implications are even more significant in 
relation to an overseas institution seeking to open an account with a New Zealand financial 
institution, stating: 
 

The draft Factsheet does not appear to take into consideration transactions with 
intermediaries located outside New Zealand. If the transaction described in Appendix 
3 of the Factsheet took place with a UK regulated fund manager, it is difficult to see 
in practice how either section 33 or 34 of the AML/CFT Act could apply. Both 
sections require the UK fund manager to conduct customer due diligence in 
accordance with the procedures required by the AML/CFT Act in order for the NZ 
broker to place reliance on them. If the underlying clients of the UK fund manager are 
other regulated financial institutions, the UK fund manager would have only 
conducted simplified due diligence on those clients and therefore would not have 
conducted customer due diligence in accordance with the AML/CFT Act. The NZ 
broker would then be required to look through the intermediary to the intermediary’s 
underlying clients. This is an increased burden on NZ financial institutions and is 
likely to restrict their ability to do business with overseas regulated financial 
institutions. 

 
In an SIA submission to the Ministry of Justice in August 2012, the SIA stated: 
 

The aim, in our view, should be to simplify the CDD required to be conducted on 
regulated financial institutions in jurisdictions with a sufficient AML/CFT legal and 
regulatory framework in place. 

 
Regrettably, this approach outlined in more detail by the SIA in that submission was not 
adopted, such that the implications for potential limitations on foreign investment into New 
Zealand are all too evident. 
 
 
Compression of regulatory development and implementation timetable – AML/CFT Act 
 
On 26 August 2013, the SIA wrote the same letter to three Ministers, being the Minister of 
Justice, the Minister of Commerce and the Minister of Regulatory Reform, the content of the 
letter covering many of the same issues outlined in this submission. 
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The SIA used as an example in that letter the AML/CFT Act development and 
implementation timetable where the SIA believes that compressed regulatory development 
and implementation timetables meant that it was unlikely that either supervisors or regulated 
entities could be expected to be fully prepared to fulfill their respective obligations from the 
implementation date. 
 
With the legislation coming fully into effect on 1 July 2013, we can note that the final set of 
regulations were only released late in May 2013, and that consultation was still being 
continued on some matters. For example, submissions on proposed amendments to the 
Identity Verification Code closed on 28 June 2013, just two days ahead of full 
implementation of the legislation, and the result of that consultation was only released in the 
form of an amended Code gazetted on 10 October 2013, with the new Code coming fully 
into effect less than three weeks later on 1 November 2013. 
 
Further, consultation by the Financial Markets Authority on a draft “Managing Intermediaries 
Factsheet” supporting the “Beneficial Ownership” provisions under customer due diligence 
only commenced after the regime start date and the outcome is still awaited, with 
submission closing date having been 1 August 2013. 
 
The issues being raised here are relevant to the development of all forms of regulation and 
the potential impact that an inappropriate development and implementation timeframe may 
have on any government’s policy objectives. 
 
The SIA letter to the Ministers went on to suggest some solutions for the future, being 
particularly mindful of the implications for the development of regulations currently being 
undertaken for the recently enacted Financial Markets Conduct Act. The letter stated: 
 

We suggest that, as a matter of best practice, regulatory development should include 
consultation with industry (and supervisors) on the timeframe that they will require to 
develop policies, processes and procedures in order to become compliant. In the 
event that delays occur in the work of officials ahead of finalisation and promulgation 
of the regulations such that this set timeframe will become squeezed if the intended 
implementation date is still to be met, then it should, in our view, become mandatory 
for one or more of a number of steps to take place, including, for example: 
• Officials be instructed to make up for the lost time, to enable the original 

timeframe available to industry (and supervisors) to be maintained 
• Consultation be conducted with industry (and supervisors) to determine whether 

the compressed timeframe between regulation promulgation and implementation 
can be met 

• The implementation date be delayed to ensure that the timeframe consulted upon 
with industry (and supervisors) remains available 

• Partial implementation be completed, with a delay being applied to the 
supervision and penalty provisions, thereby effectively providing a safe haven for 
those entities that required all of the consulted upon and originally set timeframe 
to complete implementation. 

 
We suggest that the Commission consider whether these are matters that can be 
incorporated within the principles of regulatory development and implementation that 
government and officials should then follow. 
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Duplication of Regulatory Cost Arising from Multiple Supervisors – FSP Act 
 
In the same letter to the three Ministers referred to above, the SIA commented on a recently 
completed survey of NZX Firms that collated data on the annual direct core regulatory costs 
of the FMA Financial Service Provider and NZX supervisory regimes. The survey results, we 
believe, provide an example of hard core evidence of the sort that Peter Gluckman is 
seeking. 
 
Our letter to the Ministers stated: 
 

The Exchange Participant Levy of $7,500 per annum per entity included in the 
Financial Markets Authority (Levies) Regulations 2012 captures some, if not all, NZX 
Firms and, based on the survey responses received from NZX Firms, this levy makes 
up 25% of the total FMA levies applicable to NZX Firms. 
 
There is no evidence that the FMA is conducting supervision of NZX Firms that is in 
any way different from the supervision being applied to other financial service 
providers, nor is there any evidence that separate or specialised supervision by the 
FMA is required of NZX Firms, particularly in the light of the supervision conducted 
by NZX under the statutorily approved co-regulatory supervisory regime that is in 
place.  
 
Therefore, there appears to be a strong argument that relief should be provided to 
NZX Firms from the Exchange Participant levy to support the government’s priority 
agenda to build capital markets. (The levy might still be left in place for any overseas 
entities captured as Exchange Participants that are not NZX Firms, as any such 
entity will not be subject to supervision under the NZX co-regulatory regime.) We 
note that it is likely that an NZX Firm would still be subject to another (lower value) 
levy under item 6 of the Schedule of the regulations, but this is accepted as being 
equivalent to the application of such levies to other participants in the financial 
services sector. 

 
We consider that we have presented a strong case for removal of this levy and provide it to 
the Commission as an example of an inappropriate financial cost being imposed on one 
industry segment that should never have occurred. Our initial submissions on the levy 
proposal suggesting that it should be removed were successful only to the extent that the 
originally proposed levy amount of $25,000 per NZX Firm was reduced to the final amount of 
$7,500. 
 
We further note the current legislative proposal contained in the Credit Contracts and 
Financial Services Law Reform Bill to scrap the financial services reserve dispute resolution 
scheme. However, in scrapping this scheme, and the associated levy of $30.67 per 
registered entity, we noted that the legislative change proposes leaving in place the power 
for the Ministry to impose another levy of indeterminate amount that we measure as having 
an indeterminate purpose or objective. This, in our view, is unacceptable and we have 
advised the Ministers in the same letter referred to above that it is our intent to submit on 
Clause 104 of the Credit Contracts and Financial Services Law Reform Bill that all of Clause 
78A in the Financial Service Providers (Registration and Dispute Resolution) Act should be 
repealed, thereby completely removing any right to impose such a levy. 
 
In light of these comments, we suggest that the Commission consider what principles it may 
be appropriate to incorporate in the regulatory development, implementation and 
maintenance guidelines relating to recovery of regulatory costs direct from industry, or 
specific industry sectors, versus from the public purse, also taking account of the extent to 
which any particular law or regulation is targeted at the general public good. 
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Concluding Comments 
 
Throughout this submission, we have referenced a number of other SIA submissions and a 
letter sent by the SIA to three Ministers. If the Commission forms a view that there would be 
value in receiving one or more of these documents to inform its work, the SIA is willing to 
make copies available to the Commission on request. 
 
Finally, and in summary, we note the particular areas where we have suggested through the 
body of the submission that there will likely be value in the Commission considering 
development of some principles. These include: 
 

• Whether maintenance of consumer access to products and services should be 
included as one of the guidelines to assist in the design of regulatory regimes 

• Whether government and government agencies should better utilise scientific 
research techniques and the resulting evidence when developing, implementing or 
measuring the impact of regulation 

• Whether natural constraints, such as client instructions, reasonable time and the 
price being paid, should be explicitly allowed for in regulatory principles 

• Whether the principles should cover contingency actions that officials should apply if 
the regulatory development and implementation timetable becomes compressed 

• Whether principles around recovery of regulatory costs direct from industry, or 
specific industry sectors, versus from the public purse, should be developed 

 
We conclude by again thanking you for the opportunity provided to make a submission and 
we look forward to seeing the eventual report. 
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