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Dear Sir 
 
Submission on the Inquiry into Regulatory Institutions and Practices 
 
This letter sets out some views which I hope will be of assistance to the New Zealand 
Productivity Commission in relation to its inquiry into Regulatory Institutions and Practices.  
Instead of responding to the specific questions contained in the Productivity Commission’s 
Issues Paper, Regulatory Institutions and Practices, I am setting out my thoughts on matters 
which I consider to be particularly pertinent to the inquiry.  Many of the points relate directly 
or indirectly to the questions in the Issues Paper, and all of the points would seem to me to be 
within the scope of the inquiry. 
 
I am making this submission in my capacity as a consultant on financial sector regulatory and 
related matters, drawing on my experience as a consultant to a number of private and public 
sector entities, both in New Zealand and internationally.  I am also drawing on my experience 
of having worked for many years at the Reserve Bank of New Zealand and the Australian 
Prudential Regulation Authority.  Although my submission is mainly informed by my 
financial sector experience, I believe all of the points raised are of relevance to regulation 
across most or all sectors of the economy; they are generic in nature.  I therefore invite the 
Commission to interpret my comments in that context – ie as of points that should be seen as 
potentially applicable to regulation generically and not confined to any particular industry or 
sector. 
 
 
Issues warranting consideration 
 
There are several areas where regulation and regulatory frameworks in New Zealand would 
benefit from improvement.  These mainly relate to the need for improvements to, and a 
consistent framework for: 
 
• the specification of the objectives of regulation; 

 
• the determination of the allocation of powers between legislation (Parliamentary 

authority), regulations (Cabinet authority), regulatory instruments brought into effect by 
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a particular minister (Ministerial authority), and administrative instruments or actions 
by regulators (Regulator authority); 
 

• the cost/benefit analysis and Regulatory Impact Statement processes for any new or 
revised legislation and regulations, including the cabinet processes associated with this; 

 
• the obligations on regulators in relation to the transparency of their interpretation and 

implementation of their statutory mandate in relation to specific regulatory policy; 
 

• the obligations on regulators in relation to the process for consulting affected parties on 
proposed regulations; 

 
• the separation between the agency responsible for promoting and drafting legislation 

and the agency responsible for administering that legislation; 
 

• the performance reporting by regulators; 
 

• the process for evaluating the performance of regulators; 
 

• the regular review of regulations; and 
 

• the rights of affected parties to seek judicial merit review of regulations and actions 
taken by regulators under legislation and regulations. 

 
I will briefly summarise my position on each of these matters.  I would be happy to elaborate 
in discussion with the Commission if that would be helpful. 
 
 
Objectives of regulation 
 
A fundamental principle of good regulation is that the objectives of regulation should be 
clearly specified and be anchored in demonstrable ways to the rationale for the regulation.  
Unfortunately, all too often, the objectives of regulations, and the objectives or purposes for 
which powers may be exercised under legislation, are inadequately specified.  In some cases, 
the primary legislation lacks sufficient specification of the overall objectives or purposes for 
which powers may be exercised; there is a tendency for the objectives or purposes to be 
stated at a very generalised level (eg in relation to the Act as a whole or a part of the Act).  
This reduces the utility of the objectives, given that they are open to wide interpretation and 
are less potent either as a constraint on the exercise of powers or for the accountability of the 
regulator.  The same is often the case with the objectives of regulations made under an Act, 
or administrative instruments made under an Act or under the authority of regulations. 
 
As a general principle, the objectives or purposes for which powers may be exercised and 
regulations made should be clear and reasonably specific.  Although the objectives governing 
an Act as a whole or a part of an Act might appropriately be expressed in relatively general 
terms, they should nonetheless anchor to the rationale which gave rise to the Act and be 
sufficiently well specified as to provide a meaningful guide to the purposes for which powers 
may be exercised.  Moreover, there is a case for making the purposes for which particular 
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powers set out in an Act or in regulations may be exercised reasonably specific, even if the 
overall objectives for the Act or part of an Act might appropriately be more generalised. 
 
Where there are multiple objectives or purposes for an Act, part of an Act, specific statutory 
powers or specific regulations, it is important that the Act or regulations make it clear 
whether the objectives rank equally or in a hierarchy.  This is especially important where the 
objectives or purposes may not necessarily always be mutually consistent or achievable. 
 
As an example, the Reserve Bank of New Zealand Act 1989 (RBNZ Act) sets out the 
purposes for which banking supervision powers may be exercised (see section 68 of the Act).  
One aspect of these purposes is to promote “the maintenance of a sound and efficient 
financial system”.  The Act provides no guidance as to whether, in the event that there may 
be a conflict or inconsistency between these purposes in relation to a particular matter (eg the 
exercise of a particular power), the Reserve Bank should place primacy on soundness over 
efficiency, or vice versa.  It would be helpful if the Act did provide guidance on this matter, 
given that soundness and efficiency are by no means always mutually consistent; there are 
situations where the exercise of a particular power or promotion of a particular policy may 
give rise to a tension or even inconsistency between the two purposes.  Ideally, legislation 
and regulations should provide guidance on the ranking of objectives in situations where 
there may be incompatibility between them. 
 
Another example, again drawn from the RBNZ Act, is in section 68A of that Act.  This 
section requires the Reserve Bank, when exercising its banking supervision powers, to the 
extent reasonably practicable, to avoid any action that is likely to have a detrimental effect on 
financial system stability in Australia.  The Act provides no clarity as to whether, in the event 
that there is a conflict or tension between sections 68 and 68A, which section prevails.  
Again, it would be helpful if Parliament made its intentions clear on such a fundamental 
matter, rather than leaving it to the judgement of the Governor of the Reserve Bank. 
 
There are doubtless countless examples of Acts and regulations where: 
 
• there is a lack of clarity and specificity of objectives or purposes; 

 
• there is a lack of consistency between the statutory or regulatory objectives and the 

rationale for the relevant powers; and 
 

• there is inadequate clarity as to which objectives should take priority in a hierarchy of 
objectives, especially where there may be inconsistency or incompatibility between the 
respective objectives. 

 
There is obviously a need for balance between achieving reasonable specificity and clarity of 
objectives, on the one hand, while avoiding an excessive specificity and rigidity of objectives, 
and the associated practical difficulties this could create for regulators, on the other hand.  
However, there is clearly scope for, and benefit in, achieving greater clarity than is the case in 
many Acts and regulations at present.  This is especially important if regulators are to be held 
appropriately accountable for the exercise of the powers entrusted to them – as they should 
be. 
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Allocation of powers between statute, regulation, ministerial determination and 
administrative instruments 
 
It is common for Acts to set out the broad powers of a regulator, together with high-level 
regulatory requirements and obligations applicable to regulated entities, leaving the 
specification of more detailed requirements to be made via either regulation (ie where the 
authority rests with Cabinet), a regulatory instrument or determination signed by a minister,  
or an administrative instrument issued or action taken by the regulator (which does not 
require Cabinet or ministerial approval). 
 
There is a practical need for Acts to avoid the specification of technical or otherwise very 
detailed regulatory requirements, given that these requirements typically need to be changed 
from time to time and this is most efficiently done through either regulation, ministerial 
determinations or administrative instrument.  However, there is a lack of consistency across 
Acts and regulatory regimes for the allocation of powers between Acts (Parliamentary 
authority), regulations (Cabinet authority), ministerial determinations (Ministerial authority) 
and administrative instruments (Regulatory authority).  In some cases, the Act itself contains 
the bulk of the regulatory requirements, leaving relatively little to be determined by either 
regulation, a minister or the regulatory agency.  In other cases, the Act defers much of the 
detailed regulatory requirements to either regulations, ministerial determinations or 
administrative instruments made by the regulator. 
 
Although it is a difficult area, by its nature, there is a need for a more principles-based 
approach to the allocation of powers between Parliament, Cabinet, Ministers and regulators.  
I suggest that consideration be given to the design of a regulatory framework that sets out 
principles on the criteria for determining the allocation of powers, together with the 
associated arrangements in respect of the obligations to consult affected parties, transparency, 
and accountability that apply to each category of allocated powers. 
 
 
Cost/benefit analysis of legislation and regulations 
 
A common concern expressed about legislative and regulatory proposals is the lack of 
adequate cost/benefit analysis in relation to them, such as through the Regulatory Impact 
Statement (RIS) process.  This concern is not without some justification.  Although it is 
inherently difficult to undertake cost/benefit analyses of proposed legislation and regulations, 
particularly in terms of quantitative assessments, there is nonetheless a need for a demanding 
standard to be set for costs/benefit analyses, both in terms of quantitative and qualitative 
analysis.  The latter is often more important and informative than the former. 
 
As a general observation (and as someone who has had responsibility for preparing or 
overseeing the preparation of RISs, and reading RISs prepared by others, over many years), I 
believe that the general quality of cost/benefit analysis, and of the justification for the 
proposed legislation and regulation, leaves a great deal to be desired.  The analysis is often 
relatively shallow, with inadequate analysis being undertaken (or at least disclosed) in 
relation to the justification for the proposed requirements, the alternative options available, 
and the costs and benefits of each option.  The inadequacy of cost/benefit analysis and 
assessment of the rationale for proposed regulations or legislation is partly attributable to the 
fact that the RIS is typically prepared by the agency promoting the proposed requirement, 
with inadequate scrutiny by any other agency.  Although Treasury has responsibility for 



5 
 

reviewing RISs, the resourcing dedicated to this function is quite limited.  Understandably, 
Treasury lacks staff with the required expertise and experience to provide a rigorous degree 
of scrutiny of draft RISs across such a diverse range of areas.  As a result, the quality of the 
RIS process is compromised – as might well be the quality of the resultant regulation. 
 
A related concern is that the minister who takes a proposed legislative or regulatory 
requirement to cabinet is also the same minister who signs off the associated RIS; there is no 
other minister specifically responsible for overseeing the RIS (ie for advising his or her 
cabinet colleagues as to whether the proposed requirement has been subject to rigorous 
scrutiny and can be justified on cost/benefit terms relative to the alternative options).  Again, 
this dilutes the quality of the decision-making process on legislative and regulatory proposals. 
 
This is an area which warrants careful consideration by the Commission.  In particular, I 
suggest that the Commission consider the potential merit of: 
 
• the government developing more demanding minimum standards for the RIS and 

associated cost/benefit analysis, aligned to international best practice; 
 

• Treasury’s resourcing being strengthened to enable it to perform a high quality scrutiny 
of draft RIS and regulatory proposals or (and possibly the better option) the function 
being passed to an agency established for that purpose and resourced appropriately – eg 
an Office of Regulatory Assessment and Review; 

 
• requiring a senior executive sign-off from Treasury or an Office of Regulatory 

Assessment and Review, to Cabinet, that they are satisfied that the RIS in question 
meets the government’s requirements for RISs and that the RIS provides a reasonably 
complete and accurate assessment of the costs and benefits of the proposed regulation 
and the alternatives; 

 
• implementing measures to remove any conflict of interest that the Treasury might have 

in reviewing regulatory proposals and associated RISs where Treasury is the agency 
promoting a regulatory proposal or has supported its promotion – such as by vesting the 
function of RIS review in a separate agency – eg an Office of Regulatory Assessment 
and Review; 

 
• requiring all regulatory proposals and associated RISs, or at least those considered to be 

substantial in nature, to be subject to review by an independent expert appointed by 
either Treasury or a newly established Office of Regulatory Assessment and Review if 
the agency lacks the necessary expertise to make that assessment; 

 
• there being a minister with specific responsibility for overseeing the RIS process, 

particularly if an Office of Regulatory Assessment and Review is established; and 
 

• the Audit Office or some other appropriate agency being charged with periodically 
reviewing and reporting on the quality of the RIS process. 

 
 
Transparency of regulators 
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An important aspect of a high quality regulatory process is the need for the regulator to be 
transparent in setting out its interpretation of its statutory and regulatory responsibilities and 
obligations, and explaining its approach to the making and administering of regulations.  This 
is a fundamental prerequisite for accountability and for performance assessment. 
 
Some regulators are required by statute to publish statements of their approach to regulation – 
such as section 75 of the RBNZ Act, which requires the Reserve Bank to publish the 
principles on which it acts, or proposes to act, in determining applications for bank 
registration, and in imposing, varying, removing, or adding to conditions of registration.  
However, this requirement is not consistently applied across regulators; many are under no 
parallel obligation.  Partly as a result of this, there is a lack of transparency in the policy 
framework applied by some regulators in interpreting their responsibilities and in exercising 
their powers.  This impedes the accountability of regulators and makes it more difficult for 
regulated entities to interpret the actions of their regulators. 
 
I suggest that the Commission give consideration to recommending that the government 
introduce a reasonably standardised requirement, applicable to all regulators, requiring them 
to publish a statement (and maintain the statement in updated form) that explains their 
interpretation of their responsibilities and obligations under the relevant legislation and the 
principles on which they will exercise their powers.  Consideration should also be given to 
requiring the regulator to consult affected parties on a draft of the proposed statement (and a 
draft of any subsequent amendments), and to have regard to their views, before it is finalised. 
 
 
Obligations to consult affected parties on proposed regulations 
 
It is generally the case that regulators consult affected parties on proposed regulations or 
amendments to regulations (or other administrative instruments or actions).  Some Acts 
impose an obligation on regulators to do this.  However, there is a lack of consistency in the 
approach taken by regulators on this matter.  The inconsistency arises in a number of areas, 
including: 
 
• whether legislation imposes an obligation to consult (and when); 

 
• the statutory requirements in relation to consultation (eg as to minimum time for 

consultation, an obligation to have regard to the views expressed, and an obligation to 
publish a response to submissions); 

 
• the process for consultation; and 

 
• oversight by another agency (ie other than the regulator) as to whether the consultation 

process meets the statutory or other government requirements. 
 
It is suggested that consideration be given to these matters, with a view to promoting a 
minimum set of requirements that must be met by regulators on a broadly consistent basis, 
covering: 
 
• the minimum period for consultation; 
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• minimum requirements for the consultation document – ie clear and complete 
explanation of the proposal, the reasons for the proposal, the alternative options 
considered, and the costs/benefits of the proposal); 

 
• the obligation to have regard to the views of submitters; 

 
• the obligation to issue a response to submissions; and 

 
• in situations where the proposals are substantially revised from the version consulted 

on, an obligation to consult on the revised version. 
 
Consideration should also be given to a provision for by-passing consultation in very limited 
circumstances, such where there is a need for urgent action to be taken and where an 
appropriate minister has consented to the by-pass of the consent process. 
 
 
Separation between the agency responsible for promoting legislation and the agency 
responsible for administering the legislation 
 
A basic principle of sound legislation-making is that there should be a separation between the 
agency responsible for promoting legislation (ie formulating the policy proposals, obtaining 
cabinet consent and preparing drafting instructions for Parliamentary Counsel) and the 
agency responsible for administering the legislation (eg administering requirements under the 
relevant Act, etc).  In most cases, this practice is observed.  However, in some cases, it is not.  
An example is the Reserve Bank, where it has had the novel luxury of being the agency 
responsible for promoting amendments to the RBNZ Act and other Acts it has responsibility 
for administering, with relatively little high-quality scrutiny by any other government agency.  
It might not be the only such example. 
 
There is a fundamental conflict between promoting legislation (and preparing cabinet 
requests for approval and drafting instructions) and administering the same legislation.  This 
arrangement reduces the accountability of the legislative-making process, weakens the 
effective scrutiny of the proposed legislation and creates a significant risk of over-regulation 
and too much power being vested in the regulatory agency. 
 
I strongly recommend that the Commission give consideration to this matter, with a view to 
recommending to the government that no regulator should have the responsibility for 
preparing proposed new legislation or amendments to existing legislation under which the 
regulator may exercise powers.  That responsibility - including the preparation of a public 
discussion document, the consultation process, the preparation of the RIS, the preparation of 
proposals to ministers and cabinet, and the preparation of drafting instructions to 
Parliamentary Counsel - should rest with a completely separate government agency. 
 
 
Performance reporting by regulators 
 
An important principle of sound regulation is that the regulator must be held accountable for 
the performance of its responsibilities.  This requires robust transparency in relation to its 
performance. 
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Although regulators are generally required to publish annual reports of some nature, the 
tendency in New Zealand is for regulators to publish very little high quality information that 
relates to the performance of their functions.  What is published is generally at a highly 
summarised level and mainly relates to such matters as: 
 
• a summary of their activities over the reference period; and 

 
• information on their costs (by reference to their budget), staffing levels, etc. 
 
By and large, there is little quality information on the performance of their functions in ways 
that provide a basis for meaningful transparency and accountability. 
 
This is an inherently challenging area.  By the nature of most regulators’ functions, it is 
difficult to establish meaningful benchmarks for performance and to identify indicators that 
track performance against those benchmarks.  Difficult; but by no means impossible.  More 
can and should be done in this area.  This is a matter that would benefit from focused 
attention by the Commission in its inquiry. 
 
In particular, I suggest that the Commission consider, with reference to best international 
practice, the development of proposals that would require regulators to disclose, at least 
annually, information that enables an assessment to made of: 
 
• the extent to which, and how, the exercise of their powers have contributed to the 

objectives they are required to meet; 
 

• where relevant, the extent to which the actions taken by the regulator align or failure to 
align to international standards or best practice; 
 

• the direct and indirect costs, and adverse efficiency consequences, of the actions they 
have taken, and the steps they have taken to avoid or minimise these costs and 
consequences. 

 
 
Performance assessment of regulators 
 
I think it can be persuasively argued that the performance of regulators in New Zealand 
comes under less dedicated, focused scrutiny than is desirable.  Although the Controller and 
Auditor-General undertakes a number of performance audits annually, a lack of resources, 
among other factors, limits the extent to which regulators come under effective scrutiny 
through this process.  Given the small number of performance audits conducted each year, the 
performance audit framework provides an ineffective mechanism for providing regular 
scrutiny of regulators’ performance. 
 
Some regulators come under the scrutiny of other government agencies – eg the Reserve 
Bank is overseen to some limited degree by the Treasury – but the extent of scrutiny is patchy 
and its effectiveness is open to question.  Often, the overseeing government agency lacks the 
resources and the expertise to perform this function effectively.  Arguably, government 
agencies also lack the accountability to perform the oversight function well – it is likely that 
their own performance (and that of their CEO and other senior officials) is assessed by 
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reference to higher priority functions than the assessment of regulators that come under their 
purview. 
 
I suggest that the Commission consider the scope for enhanced performance assessment 
arrangements of regulators in New Zealand.  A number of options are worth exploring, 
including: 
 
• requiring performance audits at least every five years by the Controller and Auditor-

General; 
 

• requiring performance reviews at least every five years by an independent expert or 
panel of experts appointed by the regulators’ overseeing minister; 

 
• greater scrutiny by the relevant Parliamentary select committee, with reports to 

Parliament on the results of their enquiries; 
 

• periodic surveys of affected parties, where the surveys are conducted by either the 
Controller and Auditor-General or the overseeing government agency; 

 
• the establishment of an Office of Regulatory Assessment and Review, funded partly by 

government and partly by industry levies, which would be required to conduct regular 
performance audits of regulators, and would be given the statutory powers to do so. 

 
 
Periodic review of regulations 
 
Although the Parliamentary Regulations Review Committee conducts reviews of regulations, 
it is arguable that this does not provide a particularly effective mechanism for the regular 
review of regulations.  This recognises that the Committee operates on a constrained budget 
(in practice), lacks access to the expertise needed for rigorous reviews and is spread over a 
vast array of regulation.  As a result, the review of regulation through this process tends to be 
patchy and of limited value. 
 
Alternative options might appropriately be considered by the Commission.  Possible options 
include: 
 
• strengthening the mandate, resourcing and accountability of the Regulations Review 

Committee to encourage a more structured and thorough regulatory review process; 
 

• establishing an Office of Regulatory Assessment and Review, funded partly by 
government and partly by industry levy, and requiring it to conduct reviews of 
regulations (drawing on appointed experts as necessary) and to report to its own 
minister on the results of these reviews, with a robust level of transparency and 
accountability in relation to these reviews; and 

 
• requiring the overseeing government agency to review regulations of regulators for 

which it has oversight responsibility, and to report to the relevant minister and the 
Regulations Review Committee on the results of these reviews, with a robust level of 
transparency and accountability in relation to the reviews. 
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It is interesting to note that the Australian Commonwealth Government has sought to address 
this issue by, among other matters, establishing a sunset clause on regulations, such that they 
automatically expire after a specified period.  Expiration can only be avoided (for a period) 
by providing the Office of Best Practice Regulation (OBPR) with the information required to 
enable them to determine whether the regulations in question should continue to prevail.  
Whether this provides an appropriate model for New Zealand remains to be seen.  While it 
has some merit, I can also see a number of problems with it.  Its effectiveness remains to be 
tested.  Nonetheless, I would encourage the Commission to look into it. 
 
 
Merits review 
 
In New Zealand, by and large the only scope for a regulated entity to challenge a decision 
made by a regulator is through the judicial review process.  This is of limited usefulness, as it 
only enables the courts to assess whether the regulator acted lawfully and reasonably within 
its powers.  Judicial review provides no scope for an affected party to seek a court review of 
the merit of a particular regulatory action. 
 
In contrast, for many decades, Australia has had a system of “merits review”.   This was 
established in 1975 with the passing of the Administrative Appeals Tribunal Act 1975, which 
established the Administrative Appeals Tribunal.  It provides a framework under which 
affected parties can seek to appeal a particular regulation or action by a regulator – eg on the 
grounds that it is unreasonable or inconsistent with statutory objectives, or that the regulator 
did not pay adequate attention to the concerns raised in the consultation process in relation to 
the matter.  The Tribunal has the powers to amend or set aside the regulation. 
 
This framework has considerable merit and should be considered by the Commission.  It 
would considerably strengthen the accountability of regulators by exposing them to the risk 
of judicial challenge and by changing the power balance between regulators and the 
regulated.  In my experience of working at APRA, the presence of merits review considerably 
sharpens the incentives for a more rigorous and meaningful consultation process than was the 
case at the Reserve Bank, with the result that regulation-making by APRA is arguably of a 
higher quality than has been seen from the RBNZ in some respects.  It would not surprise me 
if the same point could be made across the regulatory spectrum. 
 
Merits review would be a fundamental change to the New Zealand judicial and regulatory 
landscape.  Any change would need to be made on a careful assessment of the benefits and 
costs.  While I can see both benefits and costs in merits review – and these would need to be 
explored fully before any move in this direction was made – on balance, I see a case for 
introducing merits review in New Zealand (not least in a trans-Tasman integration and 
harmonisation context).  I think it would strengthen the accountability of regulators and assist 
in lifting the quality of regulation-making in New Zealand. 
 
 
I hope this submission is helpful to the Commission.  I would be happy to discuss the 
submission if that would be of further assistance. 
 
 
Yours sincerely 
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Geof Mortlock 
Head of Mortlock Consultants Limited 


