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DRAFT REORT ON REGULATORY INSTITUTIONS AND PRACTICES 

Thank you for the opportunity to comment on the impressive draft report. I note that 
since the issue of the draft report you have met with me on one occasion, and with 
Geoff McLay and Adam Rossiter on another. 

Much of the subject matter of the Report lies outside the express remit of the 
Legislation Advisory Committee (LAC). Nevertheless there is a degree of 
commonality between the aims of the LAC in promoting high quality legislation and 
the aims of the Productivity Commission in its draft report to support high quality 
regulation. 

The guidelines form part of an essential package with other more recently developed 
disclosure regimes, such as the Regulatory Impact Statement regime directed at the 
disclosure of why particular policies have been chosen, and the Treasury Legislation 
Disclosure regime recently adopted which highlights where legislation may have 
departed :fi:om certain commonly observed nonns. 

The guidelines have an important role in making sure that policy advisors take into 
account certain important fundamental concerns of the New Zealand constitution 
when developing policy, and in ensuring that those concerns are given appropriate 
prominence in legislation. Rather than being a set of prescriptive rules, our guidelines 
are designed to set out the process through which good policy is turned into good 
legislation. 
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In the context of this review, the guidelines are not just concerned with the top level 
policy decision to create a particular kind of regulatory body, but in the more detailed 
provisions that give those bodies their substance and powers. Good quality legislation 
requires not only the application of the guidelines to the general goals of a piece of 
legislation but also in the particular ways in which those goals are to be achieved. 

The LAC sees its guidelines as playing an important role in the key process of 
transforming good regulatory policy and design into good quality legislation. The 
Committee believes that rather thau there being a proliferation of guidelines as to 
different kinds of provisions that there ought to be a central set of guidelines through 
which all statutory design is worked through. 

As discussed between Geoff McLay, Adam Rossiter, and the team from your office, 
the LAC is currently engaged in the process of re-writing its guidelines, not so much 
to change their essential substance, but to emphasise the process through which good 
policy can be turned into good legislation. We envisage that the new guidelines will 
be substantially shorter than the current guidelines. Much of the more advisory 
material will be shifted from the guidelines to a manual which we hope will be a 
resource for those who need to answer the more difficult problems that are raised by 
turning particular policy into legislation. 

LAC will substantially refonnulate the guidelines that the Commission makes the 
most reference to, that of appeals. The essential message will almost certainly remain 
the same: that the conferral of powers of decision should be accompanied by an 
express consideration of what appeal rights there are to be from that decision. 

The guidelines will continue to recommend appeal rights that either are "de novo" or 
which are by way of rehearing. The guidelines will also continue to emphasise the 
inadvisability of attempting to exclude judicial review. The LAC remains of the view 
that the ability of the High Court to judicially review legality of administrative actions 
remains a fundamental part of our constitutional arrangement. 

Yours sincerely 
/"! 

~~~ 
Chair of the LAC Committee 


