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EXECUTIVE SUMMARY 

 

1 This submission supports the independent, objective and thoughtful analysis outlined in 

the New Zealand Productivity Commission’s (Commission) draft report entitled 

“Regulatory Institutions and Practices” (Draft Report). 

2 The findings and recommendations outlined in the Draft Report make a significant 

contribution by: 

 

2.1 Affirming the importance of policy making, regulatory design and implementation to 

New Zealand and New Zealanders’ economic and social progress;  

 

2.2 Evidencing that the issues and concerns raised by a wide range of submitters about 

the effectiveness and quality of regulatory institutions, frameworks and 

implementation are real; and 

 

2.3 Pioneering guidance to cause New Zealand to think much harder about the design 

and operation of regulatory institutions and practices. 

 

3 The Draft Report analyses and evidences that New Zealand regulatory design and 

implementation is far from great.  It is in a muddle.   

4 In our November submission we said that there has been a lot of talk in New Zealand 

about good regulatory practice since the 1980s.  But, we do not have a good history of 

making it walk.  We welcome the Commission’s proposals to make improvements happen.  

We agree that sustained focus and leadership is needed to make mindset and step 

changes happen.   

5 Without that level of commitment, the myriad of improvements are left to be solved 

incrementally within thinking that has created them. 

6 In our November submission we highlighted interconnected grass root focuses of: 

 

6.1 Coherency and simplicity; 

 

6.2 Governance and leadership; 

 

6.3 Meaningful engagement; 

 

6.4 Thinking fast and slow; and 

 

6.5 Independence, accountability and funding. 

 

7 We support much of the Draft Report which has tackled these issues and highlighted areas 

for improvement.  In particular we support the need to improve: 

7.1 The system wide focus in policy design and implementation and the range of 

matters that go to bringing high quality thinking and meaningful engagement to 

achieve outcomes; 
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7.2 Clear policy outcomes and objectives to support measurability and performance that 

is lacking; 

 

7.3 Clarity of roles as between the Minister, the regulator, government departments 

and others; 

 

7.4 Roles being allocated with appropriate governance having regard to skills, culture, 

capability and incentives with commensurate accountability; 

 

7.5 With objectives and roles clear, measurability and meaningful evaluation should be 

well designed and put in place; and 

 

7.6 Accountability for good design of frameworks and implementation by regulatory 

institutions. 

 

8 We would like to see the final report provide further insights on: 

8.1 Governance and Leadership: Tone comes from the top.  Governance and 

leadership are key vehicles to drive culture, talent, evaluation and performance 

towards high quality regulatory decision making.  The perception gaps identified in 

the Draft Report through survey data, ad hoc approaches to governance and a lack 

of attention by regulators to performance over time indicate this should be a priority 

focus.   

8.2 Investment: Substantial reliance is placed on private sector investment. The 

attraction of that investment is significantly informed by the regulatory 

environment.  The Draft Report notes recent evidence from equity analysts, 

Standard and Poor’s and the New Zealand Council for Infrastructure Development.  

The Draft Report highlights that New Zealand regulated utilities were assessed by 

Standard and Poor’s as having higher risk than equivalent sectors overseas.   If 

investment is not forthcoming then either the tax payer pays, the end user ends up 

paying more in the long run because investors demand a higher cost of capital, or 

we go without.  One significant regulatory act can have a negative impact for years.  

There is real harm from distorted capital allocation signals and investment decisions 

distorted by a lack of predictability in regulated industries. 

8.3 Economic regulatory decisions: An economic regulator must have a long term 

forward looking approach.  The decisions effectively supplant business decisions 

and/or have significant impact on business choices and investment decisions.  Deep 

understanding of regulated industries, customers, end users and capital markets is 

needed.  The focus is not on assessing or incentivising compliance with pre-existing 

rules or punishing backward looking behavior.  The discussion on regulatory practice 

in Chapter 11 of the Draft Report appears to be primarily focused on the latter.  

8.4 Costs: The direct and indirect costs of poor regulatory design and/or 

implementation are real.  The Draft Report plays an important role in ensuring these 

are taken seriously.  We agree that these are exacerbated when different models 

are applied differently across similar issues.  Further, costs increase rather than 
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decrease when there is a lack of guidance, high discretion, or discretion is sitting in 

the wrong places due to role clarity issues in the system.  Given the range of levies 

on industry, industry is also often paying twice to participate in regulatory 

processes. 

8.5 Performance and Accountability: Continuing to ask the right questions with the 

right mindsets matters during regulatory decision making and in ongoing evaluation 

processes.  We have focused on governance and leadership because without shifts 

here and into culture (and noting some of the commentary in the Draft Report), the 

right questions may not be asked to push forward improvements in regulatory 

institutions.  Accountability through the Courts is inconsistently designed in New 

Zealand.  We do not think that judicial review is sufficient.  Courts are highly 

deferential to regulatory institutions in this environment.  Where decisions of 

significant impact are made by independent regulatory institutions, the potential for 

merits review provides additional incentives for quality decisions as well as 

meaningful engagement rather than just process.   

9 This submission focuses on these areas. Like the Commission’s Draft Report our comments 

are necessarily general level while using some examples known to us to illustrate 

consideration of a general point.   
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SUBMISSION 

 
A  GOVERNANCE AND LEADERSHIP 
 

Tone comes from the top.  Governance and leadership are key vehicles to drive culture, talent, 

evaluation and performance towards high quality regulatory decision making.  The perception 

gaps identified in the Draft Report through survey data, ad hoc approaches to governance and 

a lack of attention by regulators to performance of over time indicate this should be a priority 

focus.   

 

10 Chapter 6 of the Draft Report provides a helpful discussion of the types of governance 

arrangements within regulatory institutions today and approaches to the allocation of 

decision making rights in those organisations.   

11 We welcome the work undertaken to unpack and discuss the various models we 

highlighted in our November submission. 

12 We re-emphasise that from a system perspective the concept of delegation matters at the 

design stage and the operation stage. 

13 The policy making stage designs the framework and institutional design.   Role and 

outcome clarity can be provided to the regulatory institution (“design” sets the outcome 

and the framework to deliver it); and 

14 Within the regulatory institution the framework is to be implemented to achieve the policy 

outcomes intended (“operation” implements the framework to facilitate the intended 

outcome). 

15 Governance concepts and tools might be borrowed from the corporate world.  For 

example, Board matrices and transparency of delegated decision making frameworks.   

16 A skills matrix could assist assessment and choices of when (and importantly why) 

appointments are made to a regulatory institution.  This may prompt more enquiry and 

thinking as to when and why experience in academia, professional service firms, 

commercial organisations and/or commercial management, advisory or governance 

experience is appropriate.  The type of appointments made will filter through the 

organisation, the talent appointed and decision making approaches.   

17 Transparency of decision making delegation within a regulatory institution could enhance 

external stakeholder understanding of how particular institutions operate.   

18 These sorts of mechanisms could also incentivise new thinking on governance within 

regulatory institutions and enhance monitoring of delegations made to front line staff 

(noting perception gaps evidenced within regulatory institutions in the Draft Report).  

Where there are little to no delegations made, further questions might be asked as to 

whether the roles and focus are more akin to executive management activity supported by 

general management, administration and advisory input or board governance and decision 
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making.  And, whether or not the board is working with and through a CEO and, who is 

being held accountable for what and by whom.  This may provide greater insight as to 

where beliefs, values and assumptions are being driven from within a regulatory institution 

which are integral to culture and decision making. In turn, this may inform appropriate 

evaluation and performance review mechanism design. 

19 While the report is focused on providing guidance for new regulatory institutions, with 

some 200+ regimes and institutions and 10,000 people already in these institutions, we 

hope that the report has much wider influence on the big system already here.  Shifting 

the dial at the governance level could be a key vehicle to improve leadership, culture and 

talent, performance and ultimately credibility and impact of New Zealand regulatory 

institutions on New Zealand’s progress forwards.  If we are to move from muddling 

through and, as noted later in our submission, it can take just one significant decision to 

have negative impact for years to come, existing regimes need attention. 

20 The survey data evidenced in the Draft Report scratches the surface of perception gaps.  

These appear to exist as between Chief Executives and staff in regulatory institutions, as 

well as between regulatory institutions and businesses.  The Draft Report notes that the 

Commission’s survey of business revealed that around a quarter (only) of the firms 

surveyed agreed or strongly agreed that “regulatory staff are skilled and knowledgeable” 

and that “regulators understand the issues facing your organisation.”   And while Chief 

Executives believe corporate culture is influencing staff behaviour, the survey evidence 

suggests that staff do not consider a clear organisational mission is being communicated. 

21 The Draft Report also finds evidence of risk averse cultures in New Zealand regulators.  

And it is noted that it is important to understand whether the culture is appropriate for the 

objectives set out in statute or whether it has emerged to protect the reputation of the 

institution.  It is difficult from the outside to influence or assess these matters but, these 

are important to stakeholders and to confidence.  It can also be difficult for stakeholders 

to provide feedback in an environment where an institution might be perceived as 

defensive and, particularly where they hold a high degree of hard power. 

22 The survey data of perceptions within the system is valuable information.  To the extent 

greater insight could be obtained and encouraged in the future from well thought out 

independent surveys, we think this may assist in improving information and our regulatory 

decision making in New Zealand.   Given those perception gaps, independent and regular 

surveying of, and about, regulatory institutions could provide valuable insight and 

challenge to both regulatory institutions and those reviewing their performance to drive 

continuous improvement harder.   We propose this be considered for the final report. 

23 Chapter 7 of the Draft Report also finds disagreement in academic literature around the 

extent and pace at which embedded cultures can actually change.  We think this needs 

careful and prompt reflection if we want to drive a shift change in our regulatory system in 

New Zealand.  This may be more critical where pre-existing agencies have expanded roles 

“layered” into their remit.  Further where those additional roles have different policy 

outcomes and legislation that could be better served by different cultural settings to the 

way it has always done things.  This also continues to highlight that while managers in 
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regulatory institutions may strive for an organisational strategy and culture, multiple hats 

from differing legislative roles may present challenges.  
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B  INVESTMENT 

 

Substantial reliance is placed on private sector investment. The attraction of that investment is 

significantly informed by the regulatory environment.  The Draft Report notes recent evidence 

from equity analysts, Standard and Poor’s and the New Zealand Council for Infrastructure 

Development.  The Draft Report highlights that New Zealand regulated utilities were assessed 

by Standard and Poor’s as having higher risk than equivalent sectors overseas.   If investment 

is not forthcoming then either the tax payer pays, the end user ends up paying more in the 

long run because investors demand a higher cost of capital, or we go without.  One significant 

regulatory act can have a negative impact for years.  There is real harm from distorted capital 

allocation signals and investment decisions distorted by a lack of predictability in regulated 

industries. 

 

24 The Draft Report includes commentary from the investment community and rating 

agencies.  We would like to see greater analysis and insight in the final report.  There 

should be greater acknowledgement of the importance of investment for New Zealand’s 

long term health. New Zealand needs to be listening to those willing to make that 

investment.1   

25 Investors comprise large institutional investors as well as ordinary people as retail 

investors. 

26 We have previously highlighted the New Zealand Infrastructure Plan and the forecast 

spending by Treasury of more than $17 billion in this area over the next 25 years.  New 

Zealand, like other countries, has identified the importance of investment in infrastructure 

as a platform for improved productivity to enable better services. 

27 We have observed that submissions made by investors recently in New Zealand and 

Australia recognise that policy considers a balance between consumer outcomes and 

providing appropriate incentives and returns for capital providers.  This starting balance is 

not always acknowledged by all classes of submitters.  Some are focused on short term 

consumer outcomes only.  If investors cannot see that they are being appropriately 

considered they will rightly form perceptions that they are not. 

28 The issue for investors, and the businesses they are investing in, is predictability.  It 

appears too easy for the concept of uncertainty (or the balance with appropriate flexibility 

to adapt to changes in the market and with the degree of delegation or capability to deal 

with discretion) to seek to sideline the need to strive for predictability and support 

investment.  We would like to see the final report provoke some harder thinking on the 

relevance of investment for the long term in New Zealand.   

29 A well designed and implemented regulatory regime should not produce shocks or be 

completely unpredictable.  This is vital when large long term investments are being made 

                                                           
1 See media articles such as “Commission a bogeyman frightening off investors” (Dominion Post 10 December 
2012) and Sunday Star Times article “Chorus blow scares off investors” by Paul Glass on 10 February 2013. 
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and debt and equity investors need to see a return.  Decisions to invest are informed by a 

range of matters including views on New Zealand’s policy and regulatory environment.  

The impact of regulatory decisions are not limited in the eyes of investors to a particular 

circumstance or company but can influence perceptions of a sector, sectors and a New 

Zealand Inc perspective. 

30 For completeness, we note that there are broadly two areas from which regulatory 

uncertainty can stem.  At times, given some of the issues raised in the Draft Report on 

role and policy clarity, it can be a muddle as to whether the issues stem from one or both 

of these areas and there can be differing views.  

31 Put simply those two areas are: 

31.1 Changes proposed by Government and supported through Parliament.  This may 

involve changes in policy direction and frameworks.  It may also include uncertainty 

introduced through political statements of the potential for change in the future 

either to bring about something new or statements to undo something that is in 

place at a future date; and 

31.2 Discretionary decisions of a regulatory institution (including discretion as to when 

matters are opened up for review, the approach to processes and the resulting 

impact of the decisions).  Some such decisions may be reserved to the Minister. 

32 References to “sovereign risk” and “regulatory uncertainty” are commonly used terms, 

although are not always used consistently.   

33 In relation to the design and operation of regulatory regimes, recent events and 

commentary in the telecommunications sector have highlighted concerns that regulatory 

decisions do not align with, and potentially undermine, Government policy.  The Appendix 

to this submission contains a brief summary of what was said during regulatory processes 

in 2012 and what has rolled out following the completion of those benchmarked processes 

in late December 2013. 

34 There is no evidence in submissions made at the time of the Ministry’s policy consultation 

in 2010 (leading up the 2011 amendments) that anyone anticipated the prices that 

resulted from benchmarked determinations of the Commerce Commission.  

35 The concept of benchmarking is prescribed as a pricing principle in the legislation.    We 

have acknowledged it is a troubled methodology as have independent ex regulators.  Each 

decision is a fresh one.  The same countries are not used from determination to 

determination.  Benchmarked prices are effectively determined by a series of choices 

made by the regulator.  The live review of these prices as prescribed by the Act using a 

TSLRIC methodology is now underway.  While the Commerce Commission issued TSLRIC 

guidance around 10 years ago, it is not clear if it intends to follow that guidance and/or 

how the Commerce Commission will approach TSLRIC.  This will evolve through the 
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current processes.  Telecom has recently said: “In reality, no one knows what prices might 

come out of the current UCLL and UBA price reviews.”2  

36 The pending Commerce Commission regulatory processes are clearly not in scope for the 

final report.  We reference these as an illustration of unpredictability in outcomes.  This 

environment is a case study for improvement in design and implementation lining up to 

produce some degree of predictability.3 

37 Habour Asset Management wrote the following to the Commerce Commission on the draft 

review of the unbundled copper local loop benchmarking determination in June 20124. 

“ Regulation should focus on balancing consumer outcomes with government policy and 
providing appropriate returns for capital providers. 

 
We think that the current piecemeal action to regulate parts of the Telco sector is 
distorting pricing signals for investment and runs counter to Government policy and the 
objective of a faster pace of Ultra Fast Broadband uptake. If fibre uptake is an important 
policy objective, perverse copper pricing is likely to hinder progress. In Australia HFC–
NBN payments to Optus and Telstra show the importance of managing the transition 
from copper/HFC to fibre. 

 
In New Zealand it seems that the Commerce Commission has a mandate to tilt the 

playing field back to copper. 
 

... 
 

Importantly Telco industry regulation needs to have a policy anchor that is consistent 
across a broad range of objectives involving consumer outcomes, the allocation of 
capital and the recognition of the benefits to society in the move to fibre that may not 
just be consumer related. 

 
Regulated returns need to have a cost of capital framework, not a benchmarking 
framework.” 

 

38 In the same submission, Harbour Asset Management also highlighted the same flow of 

questions aimed at the design and implementation of policy needing to be joined up.   

They said as follows: 

“It may be useful to outline some background views regarding our submission. 
 
First what outcome is the Government seeking in regulating our Telecom industry? 

 
A key objective is to migrate NZ consumers and businesses to the Ultra Fast Broadband 
(UFB) network. The Government is setting aside approximately $1.5bn to invest in UFB 
on the view that by “pre-investing” the country may experience a stronger growth path 

                                                           
2 Telecom’s 30 April 2014 cross submission http://www.comcom.govt.nz/regulated-industries/telecommunications/regulated-
services/standard-terms-determinations/unbundled-copper-local-loop-and-unbundled-copper-low-frequency-services/unbundled-copper-
local-loop-ucll/    

3 See also http://www.stuff.co.nz/dominion-post/business/9930222/The-name-may-say-Chorus-but-its-singing-alone  

4 Submission from Harbour Asset Management dated 5 June 2012 http://www.comcom.govt.nz/regulated-
industries/telecommunications/archive/standard-terms-determinations-archive/ucll-and-uclfs-archive/ucll/re-benchmarking-prices-
choruss-unbundled-copper-local-loop-service/  

http://www.comcom.govt.nz/regulated-industries/telecommunications/regulated-services/standard-terms-determinations/unbundled-copper-local-loop-and-unbundled-copper-low-frequency-services/unbundled-copper-local-loop-ucll/
http://www.comcom.govt.nz/regulated-industries/telecommunications/regulated-services/standard-terms-determinations/unbundled-copper-local-loop-and-unbundled-copper-low-frequency-services/unbundled-copper-local-loop-ucll/
http://www.comcom.govt.nz/regulated-industries/telecommunications/regulated-services/standard-terms-determinations/unbundled-copper-local-loop-and-unbundled-copper-low-frequency-services/unbundled-copper-local-loop-ucll/
http://www.stuff.co.nz/dominion-post/business/9930222/The-name-may-say-Chorus-but-its-singing-alone
http://www.comcom.govt.nz/regulated-industries/telecommunications/archive/standard-terms-determinations-archive/ucll-and-uclfs-archive/ucll/re-benchmarking-prices-choruss-unbundled-copper-local-loop-service/
http://www.comcom.govt.nz/regulated-industries/telecommunications/archive/standard-terms-determinations-archive/ucll-and-uclfs-archive/ucll/re-benchmarking-prices-choruss-unbundled-copper-local-loop-service/
http://www.comcom.govt.nz/regulated-industries/telecommunications/archive/standard-terms-determinations-archive/ucll-and-uclfs-archive/ucll/re-benchmarking-prices-choruss-unbundled-copper-local-loop-service/
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than that implied by a market-oriented approach. We do not question that objective 
further in this letter. 
 
Second we believe that the Commerce Commission has a role to play in ensuring 
that consumers and Chorus both get a fair go in terms of copper pricing in the 
“transition” period. The UCLL review ought not to have been a surprise to industry 
participants or investors. But the May revised draft was a shock (see below). 

Forthcoming UBA and UCLFS decisions and the 2013 TSO review and 2016 broader 
industry review are also on the agenda. Further the UCLL draft decision cannot in our 
view be de-coupled from how the industry might perceive the implications of the 
Commission’s proposal for future regulation in the Telco sector. These risks have been 

identified by commentators as “second-order” regulatory risks. 
 

Third we think that regulation generally needs to ensure that investors receive 
competitive returns for similar investments to ensure that capital is allocated 
appropriately. Thus a weighted average cost of capital (WACC) approach seems 
appropriate for “regulated” industries. Global investors understand this approach and 
can allocate capital accordingly. This is the core concern of capital markets. ... 
 
Finally all Government policy ought to be transparent and consistent.” [emphasis 

added] 

 

39 A submitter on the pending NBN Regulatory Review in Australia has raised similar issues 

with regulatory policy and are provided for illustration:  

“However the role that private capital markets could make to this process has been 
undermined by the approach taken by the ACCC to the NBN and access regulation since 
2008. Whichever NBN model is taken up and pursued by the government the 
contribution by the private sector would be more productive with a workable adherence 

to the capital efficiency limb of access regulation objectives. We think this requires that 
telecommunications access regulation be managed by a specialist infrastructure 
regulator anchored in capital markets rather than primarily focussed on consumer 
protection.”5 

 
and 

 
“In addition to the general policy issues facing the panel we wish to draw attention to 
the role of the ACCC through 2008 to 2011 in the establishment of the NBN, its 
subsequent role in establishing regulation supportive of the NBN and its ongoing role in 
regulating fixed line services. 

 
Institutional investors incurred great cost in the process that lead to the establishment 
of the NBN in particular through poorly considered policy alterations and opportunistic 
implementation of regulation to help bring about the NBN. Many investors made 
significant commitments to the sector in the 2006 T3 sell down giving specific 
consideration to well established and supported regulatory processes only to see these 
opportunistically overturned between 2008 and 2011. As a result there is a widespread 

distrust among institutional investors in Australia, and to some extent offshore, over the 
role played by the ACCC in the implementation of the NBN and supporting regulation. 

There is an ongoing risk held by institutional investors given the ACCC’s ongoing role in 
regulation of the sector and its lack of independence in this role. 

 

                                                           
5 http://www.communications.gov.au/__data/assets/pdf_file/0003/217416/CIMB_submission.pdf  

http://www.communications.gov.au/__data/assets/pdf_file/0003/217416/CIMB_submission.pdf
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Institutional investors in Australian capital markets have a good deal of expertise in 
assessing industry trends, developments in demand and cost and capital spend 
pressures that may impact investment returns. But there is no way for any investor to 
weigh the prospect of regulatory backflips over access prices or opportunistic write-
downs in asset values. There is great value in having well established processes for such 
regulation. We think the lack of evaluation of the NBN went hand in hand with the lack 
of evaluation and consideration of regulatory changes between 2008 and 2011. 

 
While institutional investors are sufficiently well placed to take a view after the event 
and respond accordingly there are well over one million retail investors in the sector who 
bore considerable losses in the period in question and have little understanding of why 

and how this occurred.” 

 

40 Predictability of process matters wherever possible.  In many instances regulatory 

institutions can open reviews at any time on their own initiative.  The act of opening a 

review on discretion and that is unexpected also undermines confidence and predictability.   

41 AMP Capital’s submission on the pending review of WACC in New Zealand illustrates the 

concerns that can arise:6 

“The key factor in determining an attractive opportunity for investment is where we 
believe our clients can obtain a fair risk-adjusted return in an asset that reflects the 

relative risks and opportunities. And for a regulated utility, having a high level of 
confidence in the transparency and stability of the regulated framework is critical.  

 
The reason that AMP Capital decided to investigate the purchase of 42% of Powerco 
from Brookfield early last year was primarily related to the fact that we assessed the NZ 
regulatory framework had matured to a level that was broadly comparable with the 
Australian and UK models. Our subsequent due diligence during 2012 confirmed that the 
Commission and the NZ energy stakeholders had worked constructively over several 
years and after many detailed workshops and discussion papers, had developed a set of 

Input Methodologies (IMs) that are now the foundation of the framework. We also took 
comfort from the fact that there was a process identified for a comprehensive review of 
the collective components of the Part 4 regulatory framework within seven years.  

 

Hence we are now very concerned that despite the High Court’s clear decision late last 
year to reject all the appeals to change the IMs, on the grounds of no “materially better” 

alternatives, the Commission has commenced a review of one material component of the 
regulatory framework in isolation and ahead of the anticipated comprehensive review of 
all the interconnected inputs. We disagree that the WACC percentile can be reviewed 
independently, given the substantial review process the Commission has undertaken 
with the industry over the last few years to establish the WACC IM. We also note that 
the Merits Appeal process in Australia has recently been fundamentally changed to stop 
“cherry-picking” of specific inputs, and now requires the AER to review any change in the 

context of the whole regulatory package.  
 

From an investor’s perspective, embarking on an unexpected review of a key regulatory 
input, which has a potential material value impact, erodes our confidence in the maturity 

of the framework, and in fact increases the risk premium and relative risk-adjusted 
equity return we would regard as fair. We also note that global credit rating agencies 
have also concluded that a comparable regulated energy company in NZ will need to 

have higher debt coverage ratios for an equivalent rating compared to an Australian or 
UK company - predominantly due to the immaturity of the new regulatory framework. 

                                                           
6 AMP Capital submission on 5 May 2014 http://www.comcom.govt.nz/regulated-industries/input-methodologies-2/further-work-on-wacc/  

http://www.comcom.govt.nz/regulated-industries/input-methodologies-2/further-work-on-wacc/
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The Commerce Commission needs to take these implications into consideration as part 
of its review process.  

 
AMP Capital’s strong view is that the NZ energy sector now needs a period of regulatory 
stability to build on the comprehensive process over the last few years that led to the 
development of the IMs. To restate, the High Court rejected all the appeals to change 
the IMs. To continue to tinker with the rules in an ad hoc manner, and over a 

compressed timeline, will not lead to confidence in the regulatory framework, will 
negatively impact investment appetite, and hence will not be in the long term interest of 
consumers.” 

 

42 Under the Telecommunications Act, any service and/or its price – one by one - may be 

reconsidered at any time (with some short term legislated exceptions).  This might occur 

on the Commission’s own initiative or industry request if reasonable grounds are 

considered to exist.   

43 AMP Capital’s submission illustrates a situation where predictability was anticipated and is 

now considered disturbed - at least in the short term.  It remains to be seen whether 

predictability will arise in the medium term.  We are also aware there are other issues that 

are being raised in relation to some of the design and implementation features of the Part 

4 regime.    

44 The Telecommunications Act has arisen from three significant interventions in 2001, 2006 

and 2011.  The industry has gone from no regulation of a vertically integrated operator to 

highly prescriptive regulation, structurally separated wholesale operators and a 

generational fibre to the home investment in that space of time.  This is an area where, 

absent a regulatory review to update the regime to reflect these massive changes, 

significant policy decisions are being debated in regulatory determination processes and at 

the “discretion” of the regulator.  There is little accountability absent a merits review like 

other regulated industries in New Zealand. 

45 Given the Draft Report notes New Zealand regulated utilities have been assessed as 

having higher risk than equivalent sectors overseas by Standard and Poor’s, we would ask 

the Commission to be cautious in suggestions that regimes for infrastructure in New 

Zealand are immature.   We do not think a general implication can be drawn that it is just 

a function of time for predictability to arise.  Precedent might build up over time but that 

remains to be seen.  Further this line of thinking only works with a strong commitment to 

building that precedent and confidence within a well designed regime implemented and 

producing results as expected.  Where there is precedent from the Court or previous 

regulatory decisions, these may not necessarily be considered a guide for the future.  In 

some cases, quite the opposite is stated leaving each decision to be considered case by 

case.  Where there are design and/or implementation issues, improvements must continue 

because of the significant impact of the decisions arising for New Zealand.   
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C  ECONOMIC REGULATORY DECISION MAKING 

 

46 The Draft Report (Chapter 11) discusses developments in the theory of regulatory practice 

referencing a compliance model and a deterrence model.  The concept of Really 

Responsive Regulation (RRR) is also discussed.   

47 The discussion and the concept of RRR are worthy considerations.  However, more 

analysis and discussion is needed.  In particular, more consideration is needed when the 

evidence is highlighting that not enough attention is being paid to the roots of regulatory 

design, implementation and decision making in the first place. 

48 Much emphasis is put on facilitating compliance which we support.  The same emphasis 

does not seem to put on assisting regulatory predictability up front where there is 

discretion and, that occurring outside short term individual processes. 

49 We would like to see the final report discuss economic regulatory decision making further.  

This area of regulatory decision making is important to incentivising long term investment 

in New Zealand to enable better services for New Zealanders.  Fair pricing and fair returns 

are necessary and both need fair representation in future regulatory discussions. 

50 Economic regulatory decision making (ex ante) is fundamentally different to compliance 

and enforcement decision making (ex post).  Ex ante regulatory policy and decision 

making is forward looking.  The decisions effectively supplant or alter business and 

investment decisions.  The risks of error and the significance of their impact are well 

known.  This is a very different environment to facilitating understanding and compliance 

of rules or seeking to punish behaviour on a backwards looking basis and for deterrence 

reasons.   

51 Economic regulatory decision making goes to the heart of regulated businesses and their 

investment strategies as well as, at least in the case of telecommunications, sending 

investment signals to customers of those regulated businesses and ultimately the long 

term benefit of end users.  Role and outcome clarity for these decisions is essential to 

predictability improvement and outcomes being achieved for New Zealand Inc.   

52 Where this is unclear the “grey” area of how much is to be determined by policy makers 

and how much is delegated to regulatory institutions lands in the regulatory institution by 

default - whether intended or not. Unless a policy review updates the environment that 

the regulatory institution and the industry must work in this environment. 

53 By way of example, we have recently observed differences in New Zealand and Australia 

in the telecommunications sector.  In New Zealand currently under regulatory pricing 

processes, the Commerce Commission seems to be essentially tasked with major policy 

decisions on the ladder of investment and the transition to fibre.  These are being raised 

within the legislative bounds of service by service pricing processes.   First through 
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benchmarked pricing review and now to review those benchmarked prices with a TSLRIC 

methodology.7    

54 By contrast key policy issues, that are no less complex, are being discussed in Australia as 

part of a regulatory policy review.8  Some of the discussions there are on questions that 

aren’t even being asked in New Zealand. 

55 Culture and talent flow from governance and leadership.  These are relevant to enabling 

high quality regulatory decision making that affects businesses for years to come. 

56 We have noted the discussion in Chapter 7 of the Draft Report as relevant to economic 

regulatory decisions.  The Draft Report discusses professional sub-cultures in regulatory 

institutions and effectively notes a possible contribution to perception gaps through these 

two statements: 

56.1 “Regulators often rely extensively on having a large number of technical staff to carry 
out specialist regulatory functions.  Professions bring with them ways of thinking about 
problems, and value sets for deciding what the “right” thing to do is.  Regulators often 
draw staff from a limited number of professional backgrounds ...”; and 

 
56.2 “...it is common to hear regulated parties accuse regulators of not understanding the 

“commercial realities” of their industry.” 

 

57 We think this is an honest conversation to raise.  It goes to perceptions and confidence in 

the quality and fairness of regulatory decision making.   

58 Regulatory decision making informed primarily by personnel with backgrounds in 

economics, law, academia and public sector experience does not match how businesses 

are informed and make decisions.  Yet, regulatory institutions making economic regulatory 

decisions inform themselves to make and supplant, or significantly impact, business 

choices and investment decisions.  Noting the quotes above from the Draft Report, the 

thinking mechanisms and value sets for deciding what the “right” thing to do is are 

fundamentally important for economic regulatory decisions. 

59 In such circumstances this may mean that consideration and thinking in a regulatory 

institution may not: 

59.1 Be open to listening, believing or asking relevant questions that go to the 

commercial reality for businesses facing other uncertain matters well outside 

regulatory economic and legal theory; 

                                                           
7 The Executive Summary of Chorus’ submission dated 11 April 2014 summarises these issues.  Other submitters and cross 

submissions also refer.  See http://www.comcom.govt.nz/regulated-industries/telecommunications/regulated-
services/standard-terms-determinations/unbundled-copper-local-loop-and-unbundled-copper-low-frequency-
services/unbundled-copper-local-loop-ucll/  
8 http://www.communications.gov.au/broadband/national_broadband_network/cost-benefit_analysis_and_review_of_regulation  

http://www.comcom.govt.nz/regulated-industries/telecommunications/regulated-services/standard-terms-determinations/unbundled-copper-local-loop-and-unbundled-copper-low-frequency-services/unbundled-copper-local-loop-ucll/
http://www.comcom.govt.nz/regulated-industries/telecommunications/regulated-services/standard-terms-determinations/unbundled-copper-local-loop-and-unbundled-copper-low-frequency-services/unbundled-copper-local-loop-ucll/
http://www.comcom.govt.nz/regulated-industries/telecommunications/regulated-services/standard-terms-determinations/unbundled-copper-local-loop-and-unbundled-copper-low-frequency-services/unbundled-copper-local-loop-ucll/
http://www.communications.gov.au/broadband/national_broadband_network/cost-benefit_analysis_and_review_of_regulation
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59.2 Enable sufficient thinking about the challenges, opportunities and uniqueness 

(including geography, generational mix, scale and population) to the New Zealand 

context and New Zealand business;  

59.3 Recognise that commercial and investment decisions involve a broader range of 

considerations and issues to manage on a daily basis; and 

59.4 Recognise that within a commercial entity a wide range of views and inputs will be 

brought to bear to inform decision making and at appropriate levels of seniority. 

60 We think these matters could impact meaningful engagement and consultation discussed 

in Chapter 8 of the Draft Report. 

61 Heavy arm’s-length legally driven processes, written questions, fear of being considered 

captured or perceived as not independent, or even a lack of curiosity, may also be 

contributors to the mismatch in perceptions and confidence in the quality of engagement 

and outcomes.   

62 To the extent the final report can provide commentary and guidance in relation to the 

economic regulatory decision making this could positively influence future policy making 

and discussion in this area.  
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D  PERFORMANCE AND ACCOUNTABILITY 

 

63 The evidence presented does not provide confidence that New Zealand has a high quality 

regulatory system.   There are too many players, too much complexity, capability and 

talent issues and a variety of governance models, some of which are ad hoc.  We note the 

discussions in Chapters 10 and 14 of the Draft Report. 

64 Regulatory best practice recognises the importance of incentivising high quality regulatory 

decision making through accountability.  That accountability needs to come from external 

evaluation and performance, internal governance and leadership within a regulatory 

institution and accountability that incentivises better decision making in the first place.  

The greater the degree of independence and discretion delegated, the greater the 

incentive mechanisms and the accountability should be.  The risks of negative impacts of 

the decisions and the costs of errors are too high. 

65 Given the substantial opportunity for improvement in governance, capability, performance 

and accountability we remain of the view that some form of maturity model for the design 

and operation of regulatory matters might be developed.  This might provide an 

overarching and consistent guide to bring further discipline and courageous monitoring. 

66 Key to evaluation and performance review is well designed measurability.  This needs to 

be accompanied by constructive challenge to continuously improve.  If the talent and 

capability is to be improved then this must go to the substance/quality and not just 

process reviews (eg: abc was completed within an average time frame of x). 

67 To make it happen, we agree focus needs to come onto this in a central, objective and 

committed place.  Learning how to implement constructive and meaningful evaluation 

aimed at shifting performance will need to be overseen to have impact, at least initially.  

As noted earlier, we think independent external design and running of surveys of 

regulatory institutions could play a useful role and in evaluations. 

68 There is an inter-relationship between the design and quality of regulatory institutions and 

decision making with monitoring and review processes discussed in Chapter 11 of the 

report.  Unclear policy outcomes, poorly designed frameworks and unpredictable 

regulatory implementation, if combined with low accountability and evaluation 

mechanisms, would create a perfect storm of worst case regulation.  New Zealand 

therefore needs to work on all facets until the dial is shifted forward. 

69 There is a high degree of alignment from submitters on the need for checks and balances 

on New Zealand regulatory institutions. Those concerns seem validated given the evidence 

for improvement needed in governance, culture, talent, leadership and performance 

evaluation. 

70 While most regimes are described in the Draft Report as having an appeal mechanism 

there is a vast range of them and little consistency in similar circumstances.  

Telecommunications is a case in point.  There no rationale for this industry to be treated 

differently to other industries.  The economic regulatory decisions are significant and can 
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resonate negative impact for years to come.  Yet there is by stark contrast no merits 

review. 

71 We think the Commission has placed too much weight on judicial review in its report.  

There is a high degree of deference to the regulator implicit in this approach and by the 

Courts.  Judicial review might only incentivise a regulatory institution to focus on process, 

managing “judicial review risks” and avoiding being “wholly unreasonable”.  If cultures are 

risk averse and there are professional sub cultures as discussed in the Draft Report, this 

requires greater consideration.   

72 The existence of merits review drives additional incentives about the substance and quality 

of decision making.  There is the potential that the regulator’s decision could be over 

turned or substituted in substance.  This has an incentivising effect to drive high quality 

decisions in the first place.  The greater the independence and where decisions can have 

significant impacts this mechanism provides appropriate accountability.   

73 We note that the appeal mechanism related to input methodologies is unique in that: 

73.1 The Court was constrained to an untested “materially better” test that had to be 

interpreted for the first time; 

73.2 The review of the “merits” is at the input methodology (IM) stage but there is no 

appeal available when those methodologies are applied to particular facts; and 

73.3 We understand that the rules created around evidence limitations also created 

difficulties.   

74 Merits review has been in place in many regimes for many years, including the Commerce 

Act appeal mechanism for merger decisions.  Such appeals have been handled by the 

Courts when needed.  They do not seem to have raised the same issues that innovative 

design of appeal mechanisms in the economic regulatory space have.   

75 In other countries there have been different and specific experiences with merits review 

mechanisms.  This is under discussion in the pending NBN regulatory review in Australia.  

Macquarie Telecom in a recent submission to an Australian review said: 

“the benefits of merits reviewed outlined by the Panel in the Consultation Paper, can 
only ever be realised where there is a true equality of bargaining power between access 
seekers and access providers.  Such equality of bargaining position is only every likely to 
be achieved in the Australian communications market when (and if) the structural 
separation process has been fully completed.”9 

 

76 We also note that the New Zealand Telecommunications Act prescribes a two phased 

pricing approach for any regulated service.  First, for key services, a benchmarked price is 

set under an initial pricing principle.  If parties are concerned they may, in a short 

statutory timeframe, apply for a final review using a final pricing principle.  There has 

                                                           
9 Macquarie Telecom submission to the NBN Regulatory review dated 14 April 2014 
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been some commentary from the Commission that a final pricing review is akin to a merits 

review.  We do not agree. A final pricing review: 

76.1 Has the same decision makers on the final pricing determination as those who made 

the benchmarked initial pricing determination; 

76.2 Uses a different pricing methodology as prescribed by the Act to replace the price 

using the initial pricing methodology; and 

76.3 Is a fresh and separate determination process. 
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E       COST 
 

77 The Draft Report notes that: 

“poorly conceived and implemented regulatory arrangements can also impose significant 
costs.  Such costs affect business productivity and profitability, and the wealth of 
individuals and families.  Ultimately this will harm the country’s economic performance 
and well being.” 

 

78 The Draft Report evidences that New Zealand knows how to regulate.  The shift needed is 

improving how it is done, what it delivers and what it costs. 

79 It is equally important that the costs of change and uncertainty are not used to prevent or 

reduce the implementation of improvements.  The costs to New Zealand of poor regulatory 

regimes and decision making left in play will likely outweigh the costs of change to 

improve them and ultimately productivity and social and economic progress in New 

Zealand. 

80 The concept of proportionality and a bias against regulation has been raised on many 

occasions.  We consider this should be further considered and embedded into regulatory 

cultures in New Zealand. This will assist with challenging effective cost management of the 

regulatory system for all actors within it. 



 

22 

 

APPENDIX 

 

 

SUBMISSIONS MADE WHAT HAS OCCURRED  

(summary only from November 2013) 

In Chorus’ June 2012 submission on the re-benchmarking of the 

unbundled copper local service Chorus said: 

 

 

 

Following the 5 November 2013 unbundled bitstream access 

(UBA) final benchmarked determination the following have 

occurred (see www.chorus.co.nz/investor for full releases).  The 

unbundled copper local loop (UCLL) benchmarked determination 

was released in December 2013 and a final pricing review 

process was applied for in February 2013. 

15 November 2013: The Minister for Communications and 

Information Technology announced the terms of reference for the 

independent assessment of Chorus’ financial position and its 

capability to deliver on its contractual obligations to Government. 

18 November 2013: Chorus elected to withdraw its FY14 dividend 

guidance given the ongoing regulatory uncertainty. 

2 December 2013: Final pricing review application and an appeal 

to the High Court were filed in line with the processes in the Act. 

5 December 2013: Chorus to work with Crown Fibre Holdings on 

UFB contract. 

16 December 2013: Chorus said that the findings of the Ernst 

and Young (EY) ‘Independent Assessment of Chorus’ Financial 

Position’ confirm Chorus’ own assessment of a $1bn funding gap 

by 2020. Potential revenue, cost and investment-related 

initiatives that Chorus could undertake to partially address the 

http://www.chorus.co.nz/investor
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funding gap were noted by Chorus as needing to be weighed very 

carefully.   

21 January 2014: Moody’s downgrades Chorus from Baa2 to 

Baa3 

5 February 2014: S&P maintains BBB CreditWatch negative for 

Chorus 

24 February 2014: Chorus Interim FY14 Result.  Begun reshaping 

the business to secure a sustainable operating framework for 

Chorus in the context of a substantial reduction in revenue.  

11 March 2014: Chorus and CFH agree package of initial UFB 

improvements.  No one silver bullet.  Several small incremental 

changes all help towards navigating a very challenging period. 

Continue to work closely with CFH to identify further 

improvements. 

28 March 2014:  Commerce Commission said that it intends to 

complete its final pricing principle (FPP) reviews of the prices 

Chorus can charge for both the unbundled copper local loop 

(UCLL) and unbundled bitstream access (UBA) services by 1 

December 2014. 

8 April 2014: High Court dismisses appeal 

11 April 2014: Leave to appeal 

24 April 2014: Commerce Commission issues a final 

determination to change UCLFS connection charges from 3 

December 2012 to align with UCLL benchmarked charges.  

Chorus estimates that this decision would have an annualised 



 

24 

 

EBITDA impact of around $6 million. The Commission also 

requires that the new UCLFS connection charges be backdated to 

3 December 2012, including interest. The net effect of backdating 

and interest charges is estimated to reduce Chorus' FY14 EBITDA 

by an indicative $9-$10 million. 

 


