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The New Zealand Food & Grocery Council (the “NZFGC”) welcomes the opportunity to make 
a submission on Regulatory institutions and practices: Issues Paper, August 2013. 
 
New Zealand Food & Grocery Council 
 
The NZFGC represents the major manufacturers and suppliers of food, beverage and 
grocery products in New Zealand. Collectively this sector generates over $28 billion in the 
New Zealand domestic retail food, beverage and grocery products market and over 
$26 billion in export revenue from exports to 183 countries. Food and beverage 
manufacturing is the largest manufacturing sector in New Zealand representing 46% of total 
manufacturing income and 34% of all manufacturing salaries and wages. 
 
Food and beverage manufacturing and wholesaling in New Zealand directly employs over 
100,000 people (5% total employment) and, when taking the wider food and beverage value 
chain (including farming and food retailing/foodservice) into account, employment soars to 
almost 350,000 in over 85,000 enterprises. This represents around one in five people 
employed in our country. 
 
No matter how you look at it, the New Zealand food, beverage and grocery sector makes a 
substantial contribution to the New Zealand domestic economy, to our exports and to the 
general economic well-being of the country. 
 

Overarching Comment 
 
NZFGC considers that an overarching review of regulatory arrangements in New Zealand is 
a valuable exercise not only for distilling and enhancing best practice but also for confirming 
arrangements that are working well. It is therefore of concern to us that beyond key principles 
and procedural best practice, this review not result in narrow models of conformance when, 
in our view, the strength of New Zealand’s regulatory regimes is often a case of best fit for 
the sector. NZFGC therefore looks forward to the Commission’s next step in this project. 
 

Response to Questions 
 
Q1 What sort of institutional arrangements and regulatory practices should the 
Commission review? 
 
NZFGC considers that the full range of institutional arrangements and regulatory practices 
should be reviewed and that a mix of classifications would deliver the results sought. In our 
view, the results should not be unduly influenced by legislative establishment arrangements 
for regulatory agencies.  
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Q2 The Commission has been asked to produce guidelines to assist in the design of 
regulatory regimes. What type of guidelines would be helpful? 
 
With reduced resources a feature of all governments worldwide, the best guidelines for 
regulatory frameworks generally would feature the approaches to ‘risk-based’ systems and 
how best to design those. Necessarily, awareness that broader community interests or 
understanding at times do not concord with risk-based approaches would need to be 
considered. Guidelines might then discuss the balance of risk vs perception and discuss the 
issues associated with ‘regulation at any cost’ or a ‘we know what is best for the community’ 
approach. Examples might exist across personal vs population group vs whole population 
approaches. 
 
In relation to specific regulations and design failures, the best practice regulation guidelines 
are a strong guide. As Business New Zealand suggests, codifying these into law would 
mandate their application together with best practice regulatory impact statement 
arrangements. Such a legislative package could be accompanied by a range of real life 
examples from across portfolios that would assist the ongoing understanding of the 
application of best practice regulation as staff change. 
 
In our view, operational failure often occurs in the evaluation and enforcement of regulations. 
NZFGC is preparing an example of the latter and will provide this shortly. In the area of 
evaluation, we appreciate that evaluation is most often not funded in the general course of 
regulation making. Just as regulatory change at a broad level must be accompanied by an 
implementation plan, we consider that an evaluation plan should be required for all regulatory 
change and that guidance around this area would be helpful.  
 
We do not think it helpful to identify regulators in the news as a means of describing breadth 
of coverage. It can often reflect slow news days. However, we agree that there are some 
regulators that impact more broadly on the New Zealand population and our economic 
well-being than others. 
 
Q3 Does New Zealand have (or need) a unique “regulatory style” as a result of our 
specific characteristics? 
 
Yes New Zealand does have a unique ‘regulatory style’. Our economic dependence on food 
production and export demands that the regulatory systems in these areas are superlative. 
However, our very dependence on them and our isolation mean that many related systems 
have to be world best practice or leading edge in order to foster diversification, innovation 
and flexibility and to attract the investment that would advance New Zealand in the world 
trade scene and diversify dependence. 
 
Q4 What influence has New Zealand’s specific characteristics had on the way 
regulation is designed and operated in New Zealand? 
 
NZFGC considers that in some regulatory areas New Zealand can be both pragmatic and 
principled but also leading edge and innovative. Some regulatory arrangements reflect this 
for example the joint food standards arrangement with Australia. This was a pragmatic 
approach to delivering a suite of up-to-date labelling and composition regulation for New 
Zealand at least cost. By carefully describing the scope of ‘jointness’, independence for the 
advances New Zealand had already achieved in food hygiene and innovation in the 
productive sector where New Zealand has often led the world was and continues to be 
maintained. The significant feature of this is that a clear net economic benefit accrued for that 
part of harmonisation whilst in other areas there would have significant costs particularly for 
trade. 
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New Zealand’s size means that it can be nimble to pick through and apply innovative 
solutions working well off shore whilst leaving aside systems and regimes that have proved 
problematic. As noted above, we can also often develop pragmatic alternatives where 
necessary. The key is in not slavishly emulating the arrangements of others but in being 
selective about what is best for New Zealand. The drive for closer economic relations must 
always be assessed in relation to regulatory impact and cost involved. 
 
Q5 What other ways of categorising New Zealand’s regulatory regimes and regulators 
would be helpful in analysing their similarities and differences? How would these 
categorisations be helpful? 
 
NZFGC has no further suggestions to make than the Commission has already explored. 
 
Q6 Can you provide examples of regulatory regimes with particularly clear or 
(conversely) unclear objectives? What have been the consequences of unclear 
regulatory objectives? 
 
NZFGC finds that the more recent the regulatory regime, the clearer the objectives. This 
includes the more recently reviewed and updated regimes are often clearer. An example is in 
the current Food Act and the prospective Food Bill. The latter has very clear objectives, the 
former difficult to locate. 
 
Q7 Where regulators are allocated multiple objectives, are there clear and transparent 
frameworks for managing trade-offs? What evidence is there that these frameworks 
are working well/poorly?  
 
NZFGC is aware that the New Zealand fisheries regulatory regime has very explicit multiple 
objectives (economic and conservation) but notes there are others that speak more 
authoritatively about that regime. In the grocery manufacturing area the tradeoffs are at times 
the multiple objective of safety for the population and for the individual. An example is in the 
framework for dealing with allergens – to label as necessary but to continue to provide the 
products for the broader community. 
 
Q8 Can you provide examples of where assigning a regulator multiple functions has 
improved or undermined the ability of the regulator to achieve the objectives of 
regulation? 
 
NZFGC has no suggestions to make in this area. 
 
Q9 Can you provide examples of where a single agency is responsible for both 
industry promotion and the administration of regulations? What processes are in 
place to align the incentives of the regulator with the desired regulatory outcomes? 
What evidence is there of success or failure of these processes? 
 
[MPI is responsible for market access of food products and for their regulation as was the 
New Zealand Food Safety Authority. The nexus worked excellently in terms of focussing the 
regulations on the bottom line for population safety and identifying those aspects that are not 
safety related and are worthy of negotiation.] 
 
Q10 Are there examples of where regulators have clearly defined policy functions? 
Conversely, are there examples of where the policy functions of a regulator are not 
well defined? What have been the consequences? 
 
NZFGC has no examples to suggest in this area. 
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Q11 Can you provide examples where two or more regulators have been assigned 
conflicting or overlapping functions? How, and how well, is this managed? 
 
Q13 Can you provide examples of where two seemingly similar regulatory areas are 
regulated under different regulatory structures? What factors have contributed to 
differences in the regulatory structures? 
 
NZFGC is aware that there are overlapping functions between MPI and Commerce 
Commission in relation to truth in labelling of food products. The overlap works very 
effectively through understandings of respective areas of expertise in compliance and 
enforcement and discussions between agencies when issues arise. The latter is particularly 
important in relation to enforcement officers and the trust that can be generated between 
agencies in this area. Generally, MPI would take responsibility for issues of labelling if human 
safety was at risk. This would not prevent both agencies taking action but perhaps the lead 
would be MPI in terms of investigation at least. Where labelling would result in consumers 
simply being led to buy different products where no safety issue is likely, then Commerce 
Commission might take the lead (such as in a number of juice labelling areas).  
 
NZFGC is not sure that there are different regulatory structures in place but there are 
different regulator structures in place. The Commerce Commission is more predominantly an 
enforcement agency. 
 
From an industry perspective, this delineation makes it easier for us to direct members to the 
best agency if they wish to register a particular concern or query. 
 
Q12 Are there examples of where regulators are explicitly empowered or required to 
cooperate with other agencies where this will assist in meeting their common 
objective 
 
NZFGC is not aware of examples in this area. 
 
Q14 Are the dimensions of regulator independence discussed in Figure 4.2 [the 
framework adapted from the International Monetary Fund concerning regulation, 
operational , institutional and budgetary independencies] helpful in thinking about 
New Zealand regulators?  
 
Q15 Which of these dimensions of independence is most important to ensure a 
regulator is seen to be independent? 
 
Q16 Can you provide examples of where a lack of independence or too much 
independence according to one of these dimensions undermines the effectiveness of 
a regulatory regime? 
 
NZFGC does not believe that the IMF framework would necessarily be applicable across all 
sectors or parts of Government. It is about what works best for a sector rather than hard and 
fast rules or, in this case, frameworks.  
 
Q17 What should be the limits of regulator independence? What sorts of regulatory 
decisions should be the preserve of Ministers rather than officials? 
 
Q18 Do you agree with the list of features in Figure 4.3 which indicate a need for more 
or less regulatory independence? What other criteria are missing? 
 
Again, NZFGC does not believe that the framework for determining regulatory independence 
can be considered in isolation. We suspect that “Where political control is needed to guard 
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against regulatory capture” should not feature as an indicator of a regulator needing less 
independence. Parliamentary scrutiny of regulatory regimes is an effective check on the 
application of best practice in design and operation and there are a range of avenues for 
elected members of Parliament to be involved (or not) in the assessment of  regulatory 
regimes. Neither do we necessarily agree that less independence should allow for political 
imperatives nor that government-funded services necessarily warrant more independence. 
We believe the Commission should have examples of where this has not resulted in 
favourable outcomes to the broader community. It is about what works best for a sector and 
New Zealand rather than hard and fast rules or, in this case, frameworks.  
 
Q19 Is regulatory capture more or less likely in a small country? Can you provide 
examples of capture in New Zealand? 
 
Regulatory capture suggests negative consequences and the NZFGC is not able to provide 
examples of this. However, regulatory cooperation and engagement can be very effective for 
regulatory development, compliance, and ensuring currency of regulation. An example of the 
last is in the area of notification of importing country requirements for New Zealand exports. 
In the food area where around 200 countries/regions might be involved, it is impossible for 
the regulator to accurately identify all changes at all times. Industry plays a significant role in 
alerting the regulator to changes that result in changes to the requirements for exports. 
 
The informal relationships that develop between public and private agencies are a unique 
aspect of a number of New Zealand regulatory regimes. These provide valuable input, 
comment and reality tests for prospective regulation and are singularly effective when 
compared to the relationships in many other like countries. More formal private sector 
reference groups, advisory forums and councils are also invaluable in the regulatory area. 
  
Q20 Are there other institutional forms for government-established regulators? 
 
Q21 Do particular types of institutional form lend themselves to more enduring 
regulatory regimes? 
 
Q22 What are the key differences of institutional forms in terms of their regulation, 
operational, institutional or budgetary independence? 
 
NZFGC would simply suggest that the sharper the scope of a regulator, the greater the 
prospect for a more effective regime which should in turn include its durability.  
 
Q23 Are there aspects of regulatory independence that are more or less important in 
regulating state power or government-provided/funded services? 
 
NZFGC has no comment on this question. 
 
Q24 Are there other types of governance structure than the three listed above? How 
well do they work? 
 
Q25 What type of governance and decision-making structures are appropriate for 
different types of regulatory regime? 
 
NZFGC would note that the governance structures are not limited to application of the 
‘independent regulator’ and that there is no reason why some public service institutions 
described in figure 4.4 should not also apply some of the governance structures described. 
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Q26 How effective and consistent are the review and appeals processes provided for 
in New Zealand regulatory regimes? 
 
Q27  Can you provide examples where the review and appeals processes provided for 
are well-matched or poorly suited to the nature of the regulatory regimes? 
 
Q28 What are the advantages and disadvantages of a general merits review body like 
the Australian Administrative Appeals Tribunal? 
 
NZFGC is aware of appeal provisions in a number of legislative instruments and the form 
could therefore be consistent (NZFGC has not examined the instruments for consistency). 
The application can presumably differ. They are an essential check on regulator decision 
making especially where that decision making has a significant impact on livelihoods. 
 
Our understanding of the Australian Administrative Appeals Tribunal is that its scope is 
limited to process. This would seem similar to the role of the Regulations Review Committee. 
Given New Zealand’s size, NZFGC does not consider another statutory agency to be 
necessary or cost effective. 
 
Q29 Can you provide examples of regimes where risks are borne by a regulator, 
regulated party, or the public/consumers, but they are not best-placed to manage 
those risks? 
 
NZFGC has no examples to offer in this area. In the food sector, risks exist in all areas of the 
supply and consumption chain but for some, the risks are best managed at certain points 
than others. This is often determined jointly between industry and government. 
 
Q30 Can you provide examples of where the mix of funding sources contributes to the 
effectiveness or ineffectiveness of a regulatory regime? 
 
NZFGC has no particular examples to offer in this area. However, NZFGC notes that the 
funding arrangements for the NZFSA (30/70 government/industry) ensured substantial 
transparency which in turn ensured that regulatory activity was sharp and focussed. 
 
Q31 Is the mix of funding sources for individual regulators consistent with their stated 
funding principles? 
 
NZFGC has no view on this area. 
 
Q34 What approaches are there to identifying, building, and maintaining workforce 
capability? How effective have they been? 
 
Q35 What restrains or enables a regulator to develop the capability they need in the 
New Zealand context? 
 
Q36 Where are there gaps in regulator workforce capability? Can you provide 
examples? 
 
NZFGC strongly supports much greater experience by public servants of business issues 
and suggests that such experience form the base for, or be given weight in, future 
recruitment activity in areas regulating industry activity.  
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Q37 What is the potential to improve capability through combining regulators with 
similar functions, compared with other alternative approaches? 
 
Combining regulators is not necessarily the best mechanism for improving capability and as 
noted in the paper, a range of mechanisms can each deliver improvement such as the 
Compliance Common Capability Programme and bilateral agency cooperation and 
communication. 
 
Q38 When do changes to institutional arrangements work best to improve capability, 
and when are other solutions preferable? 
 
NZFGC has no view on this question. 
 
Q39 Can you provide examples of strengths and challenges in the way regulators 
monitor and enforce regulations? What are the consequences? 
 
NZFGC considers that a pick list of ways for monitoring and for enforcing regulations would 
provide useful information for regulators and the regulated. For example, mechanisms for 
monitoring might be through competitor reporting, while the use of volunteers to aid 
compliance activity and crowd sourcing information on compliance might be listed. Such a list 
described in guidelines could provide the basis for the sharing of tools and mechanisms that 
might be tried in a range of areas. 
 
Q40 Do New Zealand regulators have access to a sufficient range of enforcement 
tools? If not, what evidence is there to suggest that a broader range of tools would 
promote better regulatory outcomes? 
 
Q41 What sort of regulatory regimes are suited to more (or less) discretionary 
enforcement? 
 
Q42 Can you provide examples of where a regulator has too much or too little 
discretion in enforcing regulations? What are the consequences? 
 
NZFGC considers the tools are inconsistent and such inconsistency appears to be linked, at 
least in part, to the age of the underpinning legislation. Again the comparison between the 
Food Act and the Food Bill is instructive – the Food Act provides for limited discretion and 
tools, the Food Bill for much greater discretion and a wider range of enforcement tools. There 
is no particular regime that would suit one or the other. Rather, the seriousness (impact of 
harm) of the non-compliance/transgression should determine the appropriate response. The 
consequences of too little discretion are either much non-compliance cannot be dealt with or 
minor non-compliance is subject to heavy-handed response. Industry (and the consumer) 
can be disadvantaged as a result.  
 
Q43 Can you provide examples of where risk-based approaches have been used well? 
What are the critical pre-conditions for effective implementation of risk-based 
approaches to compliance monitoring and enforcement in New Zealand? 
 
NZFGC considers pre-conditions for effective implementation of risk-based approaches to 
compliance monitoring and enforcement in New Zealand should be balanced by risk involved 
eg regularity/extent of non-compliance (a low risk, non-compliance by several entities 
warrants action to maintain a level playing field whereas a singular non-compliance that has 
low or no harm might not). The issue in risk basing compliance raises the issue of non-
enforcement and therefore appropriateness of regulation (if a regulation is not intended to be 
enforced, why have it and are there better ways of giving effect to the desired outcome or 
changing behaviours). 
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Q44 What are the challenges to adopting risk-based approaches in New Zealand? 
 
There is always the challenge of balance and trade-offs whether that is in the design of the 
regulatory regimes or in their application. A risk-based approach at least provides a number 
of parameters to guide requirements and response. 
 
Q45 Can you provide examples of where regulatory regimes require too much or too 
little consultation or engagement? What are the consequences? 
 
NZFGC is aware that balance in engagement is also important and impacts on timeliness 
and ‘engagement fatigue’.  
 
Q46 What are the characteristics that make some regulations more suited to 
prescriptive consultation requirements than others? 
 
NZFGC considers that some decisions have to be made with less or no consultation where 
the risk of harm is impacted by time. Legislative provision for these are just as important as 
prescribing consultation requirements in other areas and where time critical decisions are not 
necessary. 
 
Q47 What forms of engagement are appropriate for different types of regulatory 
regime? When do formal advisory boards work or not work well? 
 
NZFGC considers that as with compliance and enforcement regimes, the forms of 
engagement available should be as wide as possible so that a range can be applied as 
necessary. We would refer you to our response to question 19. 
 
Q48 How best can the challenges of working in partnership with Mäori be met by 
regulatory agencies? What models, methods, and approaches are most successful? 
 
NZFGC is aware of the food safety guide on hangis and the Marae food safety guide and 
suggests these as models/examples of partnership arrangements that have been successful. 
 
Q49 What elements of a regulatory regime’s design have the biggest influence on 
culture? Why? 
 
Q50 How well do regulatory agencies ensure consistency of approach between or 
amongst regulatory staff, so that individual variations are minimised? 
 
Q51 Can you provide examples where the culture or attitude of the regulator has 
contributed to good or poor regulatory outcomes? How? 
 
NZFGC has no comments to make on this area. 
 
Q52 Can you provide examples where the culture within a regulator supports or 
inhibits staff in making difficult decisions, particularly where those decisions may be 
unwelcome to government, regulated parties or the general public? How? 
 
NZFGC considers that in any agency, regulatory or not, where the senior management of the 
agency is prepared to take responsibility for decisions of staff, decisions are better because 
greater training and support for staff is undertaken and greater calibration of staff is applied. 
When the agency is significantly risk averse and exposes staff to retribution, decisions are 
either not taken or are not timely or are not the best in so far as the decision maker is distant 
from the impact or has not the skills appropriate for the decision. Such agencies are often not 
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learning agencies. An agency unwilling to consider that mistakes can be made may not be 
prepared to learn. 
 
Q53 Can you provide examples where a regulator places too much value on managing 
risks to itself, relative to other priorities (such as the regulatory objective, or customer 
service)? What are the consequences? 
 
NZFGC has no examples to offer in this area.  
 
Q54 Can you provide examples of regulators whose approach to their business is 
largely shaped by their reliance on a particular profession? How might that approach 
be different if it drew on a wider range of professions? 
 
NZFGC has no examples to offer in this area. 
 
Q55 Can you provide examples of how accountability or transparency arrangements 
improve or undermine the effectiveness of a regulatory regime? 
 
Q56 What types of accountability or transparency arrangements are appropriate for 
different types of regulatory regimes? 
 
NZFGC has no examples to offer in this area. 
 
Q57 Are the problems that the Commission identified in the assessment of local 
government regulatory performance also evident in the assessment of central 
government regulatory performance? If not, how do the problems differ for central 
government? 
 
Q58 Can you provide examples of where performance assessment of regulatory 
regimes is working well, needs improvement? 
 
Q59 When are feedback loops being used well to improve the performance of New 
Zealand regulatory regimes? When aren’t they? 
 
NZFGC would refer you to our response to question 19 in relation to private-public 
relationships. These can work as effectively for evaluative comments as for development of 
regulation. 
 
Q60 Can you give examples of indicators or proxies that are effective as early warning 
signs of regulatory noncompliance or failure? 
 
NZFGC considers that these will vary greatly across sectors and that tailoring to the sector is 
vital.  
 
Q61 Can you provide examples of regulatory regimes with effective processes for 
formally or informally raising concerns about potential regulatory failures? What 
examples are there of regimes that handle this poorly? What are the consequences? 
 
NZFGC is aware that where the regulator responds to industry complaints about others in 
industry, compliance can be higher. 
 
 
 


