
Ministry for Primary Industries submission to the Productivity Commission on the Draft report: 
‘Regulatory institutions and Practices’, May 2014   
 
Introduction  
The Commission’s draft report provides a substantial amount of discussion and guidance that MPI is 
already finding useful in our day to day work on regulatory systems. 

Our submission focuses on the questions and recommendations that are particularly apposite to MPI.  
In some cases we have also made general comments.  We have sought to add value by providing 
information from our experiences that we believe will enhance the guidance in the report.  We have 
also considered the possible impacts of the recommendations, and provided input to help make sure 
they will be workable and likely to achieve their objectives.  In some cases, we have suggested 
alternatives or have suggested that the recommendations are not necessary as the issues are already 
sufficiently addressed. 

The draft report has a strong emphasis on promoting greater consistency across regulatory systems.  
We have some concern that the drive towards consistency should not obscure the very real 
differences that there are in the wide range of regulatory systems operating in New Zealand.  Every 
increase in consistency means a decrease in flexibility and responsiveness.  While not advocating for 
separate and bespoke systems, there does need to be a focus on ensuring each system is fit for 
purpose.   

The missing aspect in our view is good quality information on what works and what does not work in 
various situations.  A central leadership function that could generate this information through reviews 
of particular aspects and creating forums for sharing of information would be a significant step forward 
in ensuring that departments do not need to start from zero base when designing and improving 
systems.  This function could also lead to greater sharing of expertise and enhanced oversight of 
major initiatives by encouraging sharing of experienced personnel between departments and 
providing experts to assist departments.   

 
Chapter 3 – Understanding the regulatory system  
 
Questions 
Q3.1 Are there other or different elements of regulator design, practice or impact that should 
be reported upon? 
As we understand the Commission’s findings, in addition to the Regulatory Systems Report, agencies 
would also be required to report on a more granular data, specifically on: 

• regulator structure 

• efficiency 

• effectiveness 

• responsiveness 

• scope of activity 

• burden of activity on regulated parties 

• transparency and accountability. 

As the Commission notes, the Regulatory Systems Report has not been published, so it has not been 
used to promote wider discussion of regulatory performance. This raises a question about whether 
sufficient use is being made of current reporting to Treasury.  We recommend that existing 
requirements and reports be assessed to see whether they are capable of delivering more benefits 
before additional reporting requirements are imposed.   

As we suggest in our response to recommendation 3.1 below, we would see benefit in a rolling 
schedule of in-depth reviews of regulatory issues and/or regulatory systems.  Information and lessons 
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from these reviews would be shared across government so that regulators can benefit from each 
other’s experience.  

Q3.2 Are there factors that would make the benefits of reporting at a regime level, rather than 
an agency level, outweigh the costs of doing so? 
Agencies that operate multiple, distinct regimes will, in many instances, need to report at the level of 
the individual regimes, as all factors will not be the same across the regimes.  In many cases, regimes 
administered by a department are in different portfolios and have separate Votes, such as Food 
Safety within MPI.  In these cases, reporting at a regime level may be preferable.   

Recommendations 

R3.1 Standardised reporting requirements for agency annual reports should be used to collect 
data on regulator activity. The Treasury and the State Services Commission, as the central 
agencies responsible for the public sector accountability framework, should be responsible 
for developing these standardised requirements. 
As the draft report acknowledges, there are large differences between New Zealand’s various 
regulatory systems (as well as the industries and activities they regulate).  In order to allow for 
comparison between these systems, it would be necessary to collect homogenous data at a high level 
of generality and superficiality.  While generic data such as this might allow analysis and comparison 
of some aspects of regulatory performance, it is unlikely to be of use to regulators, regulatory 
designers and policy makers.   

A more useful approach would, in our view, consist of ‘deep dive’ analysis of one or two regulatory 
issues or regulatory systems each year.  Issues examined could be things such as cost recovery, 
infringement systems, or approaches to evaluation or compliance.  The reviews would follow a rolling 
schedule of priorities based on analysis of the regulatory systems reports and consultation with 
agencies and regulated communities.  This function could be carried out in a number of possible 
ways, for instance: 

• a panel of regulatory experts drawn from such places as the public service, private 
industry and academia.  This could be one of the tasks for a ‘functional leader’ for 
regulatory practice, as canvassed in Chapter 15; or 

• an expanded role for the Law Commission; or  

• government departments reviewing each others’ regulatory systems. 

If it was considered desirable, these ‘deep dive’ reviews could be scrutinised by Parliament so as to 
bring greater scrutiny to the management of the regulatory stock (see discussion in chapter 15)  

R3.2 At the end of each financial year, the Treasury should collect and analyse performance 
data from the annual reports of regulators, and produce a public report outlining key features 
and trends. 
 We agree that it would be useful to make better use of reporting information, considering the time 
and resources that go into collating this information.   

R3.3 The Treasury and the State Services Commission should work with relevant departments 
to ensure that all regulators not captured by the Public Finance or Crown Entities Acts comply 
with the new standardised reporting requirements for their annual reports. 
Depending on the outcome of any review of standardised reporting requirements, we think there 
would be benefit in ensuring that non-core public service agencies are subject to the same 
requirements. 
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Chapter 4: Role clarity  
General Comments 
We generally agree with the Commission’s analysis of the importance of role clarity and the factors 
that undermine it, although the analysis is weighted heavily towards the role of the regulator.  There 
does not appear to be any reference to the effects of judicial decision making; and limited weight is 
given to the impacts of technological or social change (or other extraneous circumstances) on the 
regulatory environment.  The best designed regulatory system will eventually succumb to these and 
other influences.    

Recommendations 
R4.1 The Cabinet Manual should be amended to set a general expectation that exposure drafts 
will be published and consulted on before introducing into Parliament legislation that creates 
new regulatory regimes or significantly amends existing regimes. 
MPI supports consultation and transparency in the development of regulations.  We are not sure, 
however, that new systems are required to achieve this.  The first steps should be to determine 
whether existing systems are working as well as they should, and whether they could be adapted to 
operate more effectively.   

We note that in New Zealand there is already a strong practice of consultation at early stages during 
policy development.  New Zealand also has an unusual, if not unique, tradition of allowing public 
consultation and submission on almost all draft legislation at the select committee stage in the House.  
Given the large amount of consultation that already occurs, we question whether the regular 
publication of exposure drafts would add any value, in most cases.  It may instead contribute to 
‘consultation fatigue’ among the public (as well as regulators).   

We do not support an amendment to the Cabinet Manual to make publication of exposure drafts the 
default setting.  As the Commission acknowledges, it is already possible to publish exposure drafts – 
whether or not to do so involves complex considerations.  Making publication the default setting by 
means of an amendment to the Cabinet Manual will not substantially alter those considerations, and 
is therefore not likely to significantly alter practice.  Consultation on exposure drafts should continue to 
be determined on a case by case basis, with consideration as to whether the nature of the issues 
justifies this approach in terms of likely benefits.  

R4.2 The next version of the State Services Commission’s guidance on machinery of 
government issues should set an expectation that, where a new regulatory regime is 
established, the entity responsible for implementing the regime should have a legislative 
obligation to publish a statement that explains its interpretation of its mandate, to consult on 
that statement, and keep it up to date. 
In principal this is a good idea: agencies should be clear on their mandate, and regulated 
communities and the public generally should be able to readily identify who does what in respect of 
regulatory regimes.  This is the sort of information that could be posted on agency websites.   

However, we do not think that an agency’s ‘interpretation of its mandate’ should be determined 
through public consultation – this is a matter for the Government of the day to determine within the 
context of the agency’s statutory obligations.  We are also concerned that a public statement 
explaining an agency’s mandate could, particularly if it is made under a statutory obligation, become a 
matter of litigation and be used to undermine a regulator’s ability to carry out its regulatory functions. 
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Chapter 5 – Regulatory independence and institutional form 
General Comments 
The draft report canvases arguments for and against the political independence of regulatory regimes.  
This issue has significant implications for institutional design: some of the Government’s largest 
regulators are departments of State, directly accountable to Ministers, and for which Ministers are 
accountable to Parliament.   

Parliamentary oversight of the Executive is largely exercised through ministerial accountability, which 
is a central aspect of our constitutional arrangements.  Should regulatory independence become the 
default, it may be necessary to strengthen other mechanisms of parliamentary oversight, such as 
select committee scrutiny of government agencies.   

Greater independence of regulators could also erode Executive responsibility for oversight of 
regulatory approaches and regulatory risk.  Currently, Cabinet exercises a unifying control over and 
coordination of most regulatory activities in New Zealand.  Cabinet requirements (as set out in the 
Cabinet Manual) contribute to regulatory quality that is absent from some of the lower-level regulation 
that is not subject to Cabinet scrutiny.  On the other hand, much regulation is of a highly technical 
nature and New Zealand’s Cabinet is extremely busy in comparison to its overseas equivalents.  
Cabinet scrutiny in its current form may, therefore, not be adding as much value to the regulatory 
process as it could. 

Independence of regulation increases the risk that regulators may take differing approaches to 
regulatory matters.  If regulatory independence is adopted as a more general approach, it may be 
necessary to adapt the Government’s power to direct government agencies to ensure harmonisation 
of policy settings between independent regulators.  We note that independent regulators assume 
legal responsibility for their regulatory actions – government intervention or direction can affect the 
legal responsibilities of independent regulators and needs to be used cautiously. 

The powers currently available under the Part 3 of Crown Entities Act 2004 are one possible model 
for managing the relationship between Government and independent regulators.  These powers apply 
in different ways to different Crown entities, and provide for parliamentary scrutiny and disapplication 
of Ministerial directions.  In theory, the requirements in the Crown Entities Act should protect the 
independence of Crown entities and enhance parliamentary oversight, but in practice (as the 
Commission notes) this may not be occurring.   

Primary, secondary and tertiary legislation 

We agree that a more principled and consistent distribution of regulatory requirements between 
primary, secondary and tertiary legislation would improve regulatory independence (and efficiency).   

MPI has been reviewing its subordinate legislation covering the dairy sector with a view to improving 
clarity, certainty and efficiency of regulation in that sector.  We intend to extend this exercise to other 
areas of regulation as time and resources permit.  Our task would be made simpler if there were clear 
guidance on what regulation should be set out in tertiary, as opposed to secondary, instruments.   

The guidance currently available from the Legislation Advisory Committee focuses on the distinction 
between primary and secondary legislation, and the guidance of the Regulations Review Committee 
focuses on the distinction between ‘regulations’ and ‘deemed regulations’, but not other instruments 
that are not subject to oversight by that committee.   

Agency design 

We note the Commission’s draft finding that “Regulation designed to prevent low-frequency, high-
consequence (catastrophic) events is less likely to suffer from loss of focus or institutional support 
over time if located in stand-alone agencies”.   

In some cases, it is difficult or impossible to distinguish between general regulation of an activity (such 
as the production and sale of food) and public safety regulation designed to prevent low-frequency 
high-consequence events (such as food safety outbreaks).   

Where a public safety regulator is combined with other regulators, we suggest that it is possible to 
guard against loss of focus or institutional support.  This can currently be done, for example, by 
ensuring that there is separate portfolio responsibility for the regulatory area in question and by 
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maintaining separate Votes, thereby allowing for parliamentary scrutiny of the portfolio.  Other 
mechanisms could be explored, such as a schedule of reviews of regulatory regimes by a panel of 
regulatory experts (as proposed in response to recommendation 3.1), or enhanced select committee 
scrutiny of regulatory regimes.  

There are gains to be made by combining regulatory agencies, where this can be done in a way that 
ensures resources are distributed according to the needs of each system.  These gains include 
enhanced regulatory expertise, stronger regulatory systems, and, in the case of a catastrophic event, 
a far greater ability to respond to the event.   

In MPI’s case, this was demonstrated during the response into the WPC Contamination Incident in 
2013, when MPI was able, within hours, to mount a response on a scale and with a reach that would 
have been impossible for the previous food regulator, the New Zealand Food Safety Authority.  As we 
stated in our submission to the WPC Inquiry:   

One of the strengths of MPI is the scope and breadth of its expertise. The recent WPC 
incident was the biggest food safety response the Government has mounted – within hours of 
it arising we had 60 staff on the response team. The team peaked at over 110 members, 
including staff drawn from other agencies such as the Ministry of Health, the Ministry of 
Foreign Affairs and Trade, New Zealand Trade and Enterprise and the Department of the 
Prime Minister and Cabinet. 

We operate a highly developed response management model that we can apply in our other 
areas of regulatory responsibility. We have well-established processes and procedures for 
initiating responses and communicating risk in response situations, and our size gives us 
breadth and depth of expertise in managing responses.  

Nonetheless, mergers and other forms of institutional change can cause disruption in regulatory 
regimes and do take time to bed in before they realise their full benefits. 

Questions 
Q5.1 How can the role of the Regulations Review Committee be strengthened, if regulators are 
delegated greater regulation-making powers? 
The Regulations Review Committee operates on a non-partisan basis, scrutinising regulations against 
the grounds set out in Standing Orders.  These grounds do not currently provide for merits-based 
review of regulations.  The Commission notes that ‘The Regulations Review Committee works best 
when it has capable and experienced members and is able to operate in a non-partisan way.’  If the 
role of the Regulations Review Committee is expanded, this should be done in a way that avoids 
undermining the non-partisan approach taken by the committee.  We are concerned that expansion of 
the committee’s grounds for scrutinising regulations into questions of merit and/or policy could 
politicise the role of committee members and undermine the committee’s non-partisan approach. 
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Chapter 6 – Governance, decision rights and discretion  
General Comments 
We agree that clarity of internal governance is important. This is something MPI is currently 
improving. 

We are changing how we set priorities and make decisions, through taking a ‘whole system’ view 
(with our organisation as part of that system).  Three high-level governance boards (Biosecurity, Food 
Safety, and Sustainable Economic Development and Trade) will be established, and will be critical 
decision-making bodies.  They will meet frequently, and make recommendations to the Senior 
Leadership Team for ratification. The three systems Boards will be supported by two further Boards 
with responsibility for the effectiveness of critical enabling functions: Information, Security and 
Infrastructure, and Science Advisory.  By taking this more holistic view, we expect to be more 
successful in identifying high value actions and changes to help achieve our desired outcomes. 
Recommendations  
R6.3 All regulators should publish and maintain up-to-date information about their regulatory 
decision making processes, including timelines and the information or principles that inform 
their regulatory decisions. 
We understand this recommendation to mean that agencies should publish expectations on when and 
how decisions are made as part of the operation of regulatory regimes.  This could take the form of a 
decision tree, and/or decision criteria.  It could include information on how long applicants/submitters 
can expect to wait for a decision, and avenues for review of decisions.  

While we tentatively support recommendation R6.3, care must be taken so that any information that is 
publicised does not legally compromise any current or future decisions. 

 

6 
 



 

Chapter 7 – Regulator culture and leadership  
 

General Comments 
Our experience concurs with the assertion that changing culture is hard. 

However, we do not consider this means culture should be something only considered at ‘inception’, 
particularly given the benefits to organisational performance when culture is strongly aligned to 
strategic goals. 

Changes to the role of existing regulators happen often.  Therefore, being better at changing cultures 
is something that should be given greater importance. 

While engaging with staff to generate ‘core values’ is worthwhile, the values risk becoming just an 
expression of the desired culture, and not the culture that is actually present.  

 It has been a regular theme of feedback from MPI staff that internal communication can be improved, 
but it can be difficult to reconcile the desire for information generally, with the provision of information 
that is pertinent to roles and does not overwhelm staff in an already information-rich environment.  

We would welcome further guidance in this area. 
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Chapter 8 – Consultation and engagement 
 
Questions 
Q8.1 Are there any examples of legislative rigidity that may prevent regulators from using 
participatory processes and/or making decisions that would benefit both consumers and 
regulated parties? What evidence is there of this? What lessons could be learnt from these 
examples? 
MPI is not aware of any examples where legislation precludes participatory processes or making 
decisions that would benefit both consumers and regulated parties.  On the contrary, some MPI 
legislation, such as the Fisheries Act 1996, requires consultation for a very wide range of regulatory 
processes.  As a matter of good process, MPI engages wherever possible with stakeholders on 
proposed changes to regulation.  

Q8.2 Are there examples of consultation provisions that are working well, or alternatively, not 
as well as they should? What factors contribute to a consultation provision working 
well/poorly? 
What works well? 
The consultation requirements in the Fisheries Act 1996 have led to a culture of consultation in this 
area, so that it is automatically factored into regulatory processes.  In most cases, consultation goes 
beyond the statutory obligations.  We have found it works best to involve stakeholders early in the 
process, during the development of options, so as to get more buy-in to the problem and the 
solutions.  Generally this makes for a smoother process as those with the most interest already have 
a good understanding of the issues in play.  

One recent example was the National Plan of Action for Seabirds. In 2010, MPI developed options 
internally and then put these out for consultation, but stakeholders reacted against this and none of 
the options were implemented.  So, the next stage of the process was to set up a dedicated 
stakeholder group to work together through the issues and develop the options.  The group included 
NGOs, the fishing industry, and recreational and customary fishers, with a mutually trusted external 
facilitator to develop options, which were then more widely consulted on.  This led to agreement on a 
five year plan to manage the risk to seabirds from commercial fisheries, with management actions 
which are now being implemented.  

The engagement process that has been developed to provide for input from, and consultation with, 
fisheries stakeholders and tangata whenua on fish stock assessment works reasonably well. Over a 
period of time this process has defused what had been a volatile and litigious environment where the 
regulator’s decisions were often challenged in court.  There is now a more collegial participatory 
process at a number of levels.  This enables stakeholders to understand the dynamics of the 
resource, and to contribute and debate information as part of the process leading to management 
decisions. 

Consultation on management options with representative stakeholder bodies and tangata whenua is 
followed up with and reports back on Ministers’ decisions to interested parties.  This enables 
consulted parties to consider and verify how their concerns were addressed in decisions.  This 
requirement also promotes the legitimacy of the regulatory process. 

What works not so well? 
The legislative consultation provisions are ‘one size fits all’ so they are not well suited to situations 
where a quick response is required.  For instance, if a change to quotas is needed during a fishing 
season, due to fish stocks being higher than anticipated, this cannot be done without the usual 
consultation processes.  This usually means that the fishing season is drawing to a close by the time 
the necessary processes, including a minimum of 4 weeks consultation, are completed.  There is an 
exemption from usual consultation requirements in emergency situations, but there is a high threshold 
for meeting this exemption so it is rarely available as a viable alternative.  

More general points 
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It is important to retain flexibility around how and when to undertake consultation, so that the 
processes can be best suited to the issues and the interest groups.  For relatively straightforward 
issues, where there is little conflict between stakeholders, the statutory process is often more than 
sufficient.  Where issues are high profile with a number of different stakeholder groups and conflicting 
views, care needs to taken to design a suitable process. 

We are learning to move beyond the standard discussion document consultation process, and 
increasingly, have direct ongoing engagement with interested parties to discuss problems and options 
face to face.  For instance, during the policy development phase for the Biosecurity Law Reform Bill in 
2012, MPI convened several stakeholder workshops at which problems were shared and possible 
solutions developed.  This process created greater ownership and support for the Bill amongst key 
groups.   

Another example comes from the animal welfare area.  We used a traditional discussion paper to 
consult the pest management industry on phasing out the use of glue boards as a pest management 
tool.  The industry considered this consultation to be neither genuine nor meaningful.  This led to a 
workshop with the industry, a joint approach to problem definition and a sharing of ideas on next 
steps. 

In the food safety area, we note that territorial authorities have been positive about MPI’s engagement 
with them on the Food Bill.   The Productivity Commission’s report “Towards Better Local Regulation” 
includes the comment that: 

It is important to note that examples of good engagement practices do exist. During the 
inquiry, several councils drew attention to the engagement process for developing the Food 
Bill as an example of leading practice (pp93-94).” 

Meetings and social media are providing alternative means to reach wider and different audiences.  
In the fisheries area, we consult with Tangata whenua through regional forums, which are formed by 
iwi themselves. 

One of the issues that arises is whether the statutory consultation provisions may become obsolete 
and seen as pro-forma, given the practice of ongoing engagement with stakeholders and early and 
active discussion of problems and options development.  Statutory consultation is of course in line 
with administrative law principles when the Crown is imposing regulation.  It also provides the 
opportunity for those not represented in any working groups or not among the main stakeholders to 
become informed and have a say.  This includes the general public. 
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Chapter 9 – The Treaty of Waitangi in regulatory design and practice  
Questions 
Q9.1 Would an overarching Treaty clause in an appropriate statute (separate from the 
jurisdiction the Treaty of Waitangi Act 1975 confers on the Waitangi Tribunal to investigate 
actions inconsistent with Treaty principles), that signals the Crown’s intent with respect to the 
principles  
Individual Treaty clauses are useful as they enable legislators to specify how the statute provides for 
Treaty principles, thus delineating the effect of the Treaty within that regulatory scheme and providing 
greater clarity and certainty to users and sector parties.   As stated at the start of this submission, MPI 
would be concerned that legislating for ‘consistency’ across a wide number of resources through a 
generic Treaty clause would be at the detriment of the more detailed and flexible bespoke Treaty 
clauses. 
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Chapter 10 – Decision review  
General comments: 
We note that judicial review has limited value as a means to hold regulators to account.  Very few 
citizens have the financial resources, time or emotional reserves required to see an action all the way 
through the High Court, especially when the outcome is uncertain.  Whatever the courts see by way of 
judicial review actions would only be the tip of the iceberg.   

We disagree with the descriptions given in the ‘Key points’ (p 222) and bullet points (p 229) regarding 
the scope of judicial review.   As the main body of the chapter points out, appeals of regulatory 
decisions do not always involve merits review and may be limited to questions of law.  

It is incorrect to say, as at p 227 that ‘In many judicial review cases, the review is based on the merits, 
with the court focusing not on how the process was made but on the actual decision.’  Similar 
statements are made at p 229.   The statement at page 229 that this overlap occurs ‘at the margin’ is 
more accurate.   

Contrary to the statement at page 238 that ‘judicial review is a “given”, and there is no way to restrict 
or amend its application’; we note that strict statutory time limits are upheld and applied under the 
Immigration.   

Question 10.2 
How effective are the LAC Guidelines on appeal and review in influencing policy-makers in the 
design of new regulatory regimes? 
The LAC Guidelines are a very valuable tool in the design of new regulatory regimes.  MPI supports 
the use of the LAC Guidelines, in conjunction with advice from Parliament Counsel Office, to provide 
a consistent and principled approach across Government. 

Question 10.3  
Is there a need for greater specialisation among the judiciary to hear cases relating to complex 
areas of regulation? What approaches might be effective to develop greater expertise among 
the judiciary in these areas? 
The majority of cases brought by MPI as prosecutor are not legally complex and are dealt with at the 
District Court level.  The majority of civil cases in which MPI is a party are dealt with at the High Court 
level and the Ministry does not consider these to be unusually complex. 

Question 10.4 
What benefits and risks are there in providing for alternative dispute resolution mechanisms 
as a way of reviewing regulatory decisions? 

MP’s approach to compliance and enforcement is based on assessment of what lies behind 
compliance or non-compliance by particular sectors, groups or individuals, and the nature of the risks 
and potential harm from non-compliance.  These assessments help us to determine how best to 
intervene.  We use the VADE model to achieve a targeted, stepped approach as outlined below. 

• Voluntary Compliance: This is aimed at those who are willing and able to comply.  Regulator 
actions include things such as providing information and encouragement, clear and 
understandable rules, good practice guidelines and occasional inspections. 

• Assisted Compliance: For those who would like to comply but are not sure how. Additional actions 
here include working to reduce barriers to compliance, showing people how to comply, early 
interventions and warning letters. 

• Directed Compliance: For those who do not want to comply.  Efforts focus on getting them to 
change their attitude and do the right thing.  Detection, compliance orders, infringement notices, 
and occasional and regular audits are used in these circumstances. 

• Enforced Compliance: Prosecution, seizure, disqualification and other enforcement actions are 
appropriate responses to those who have taken a deliberate decision not to comply, especially 
where the level of harm or potential harm is significant.    

Some of MPI’s regulatory regimes provide a statutory avenue for parties to seek a review of 
decisions.  For example, under the Animal Welfare Act 1999, parties can seek a Ministerial review of 
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a decision by the Director-General in relation to applications for an animal welfare export certificate.  
Under the Biosecurity Act 1993, parties can seek an independent review of whether MPI has given 
sufficient regard to the relevant science when developing an import health standard that would allow 
trade in imported goods. 
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Chapter 11 – Regulator practice  
Questions 
Q11.1 Do recent developments in the theoretical literature, suggesting that in designing and 
implementing regulatory regimes, there needs to be a focus on: 
 the behaviour, attitudes and cultures of regulatory actors, including those of the regulator; 
 the dynamics of the regulated environment in which regulated parties and regulator operate, 
and the institutional setting of the regulatory regime; 
 the logics of the regulatory tools and strategies used; 
 the performance of the regime over time, and 
 changes in each of the above factors; 
offer a way forward for improving both the design and operation of New Zealand’s regulatory 
regimes? 
We agree that a focus on these factors helps to strengthen regulatory regimes. The five points are 
relevant when considering how we could improve the design and operation of MPI's regulatory 
regimes, and there are a number of examples where we are considering some or all of these factors.   

MPI operates a regulatory pyramid that allows for detailed consideration of all of these factors.  The 
pyramid contains four stages as noted above in response to question 10.4: voluntary compliance; 
assisted compliance; directed compliance and enforced compliance (the VADE compliance model).   
Particularly at the second stage (assisted compliance), regulators analyse the factors listed above 
and often work with regulated parties to develop approaches to increase compliance for a particular 
parties or whole sectors.  

F11.8 Many of the issues and challenges identified in the literature play out in New Zealand, 
including: 
 difficulties assessing and targeting risk; 
 conflicting compliance approaches; 
 insufficient or inappropriate enforcement tools; 
 the costs and timeliness of prosecutions; and 
 the ability of regulators to learn from experience and respond to change. 
In summary, regulators often struggle with putting risk-based approaches to regulation into 
practice, and there are challenges in applying enforcement tools. 
We agree with the assessment of the issues and challenges facing New Zealand regulators.   

A responsive risk-based approach to regulation also requires New Zealand regulators to ‘operate in a 
political and public environment where there may be very different perceptions of risk and a poor 
understanding of what it means for the regulator to take a risk-based approach’.  In several of the 
sectors regulated by MPI, there is a gap between the science-based risk assessments made by the 
regulator and public perceptions about risk.   

The ability of a regulator to respond to public misperceptions about risk depends on the willingness of 
the regulator to enter into public debate on questions that may have political implications.  Also 
relevant is the regulator’s ability to dedicate resources to social marketing and communications 
activities in times when these activities may have a lower priority because of resource limitations or 
political directives.  We note that parties may favour different compliance approaches depending on 
whether they are the party subject to regulation or not.  

A responsive regulatory approach often requires a regulator to think of all of its regulatory activities as 
aspects of compliance management.  In order to do this adequately, the regulator must operate 
according to clearly defined compliance and enforcement strategies and be clear as to how it 
manages relationships with regulated parties.  The structure and scale of some of New Zealand’s 
regulatory systems may create conflicts for regulators.  ‘Enabling’ actions taken by the regulator may 
reduce the regulator’s desire to escalate compliance action and may even undermine prosecutions.   
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The challenges may be particularly acute in regulatory systems that seek to prescribe outcomes 
rather than proscribe behaviours.  An example is the regulation of food production systems.  Food can 
be produced by a vast range of complex methods, each involving the management of numerous risks.  
The regulatory approach proposed in the Food Bill, currently before the House, is to require all food 
sold to be safe and suitable for human consumption, and to allow manufacturers to implement 
production methods that ensure the achievement of that outcome.  This approach depends on a high 
degree of technical competence among food producers and regulators, as well as a high degree of 
flexibility and responsiveness in the regulatory system.  In many cases, the Food Bill proposes to 
manage these requirements by way of third-party verification. Contracted auditors will verify that food 
production systems are capable of producing safe and suitable food and that food manufacturers are 
adhering to those processes.  In other cases, where the risks are lower, the regulatory system will 
depend on voluntary compliance with basic food safety procedures, as set out in informational 
publications.   

Responsive regulatory systems such as the one proposed in the Food Bill (and the one operating 
under the Biosecurity Act) have the potential to reduce costs to industry, encourage innovation and 
produce good regulatory outcomes for consumers.  We note, however, that responsive regulatory 
systems may also result in the proliferation of detailed regulatory instruments that reduce certainty 
and clarity for regulated parties.  The recent Government Inquiry into the Whey Protein Contamination 
Incident noted that this had been occurring in the dairy industry under the Animal Products Act 1996.  
The Government has subsequently agreed to address this issue through legislative reform.   

Where the regulatory system is complex and allows for wide discretion or variation in how regulated 
parties can comply with requirements, it becomes increasingly difficult to gather systemic information 
about the effectiveness of the regulatory system.  Responsive regulatory systems can permit the use 
of a wide range of compliance approaches in order to achieve similar regulatory outcomes.  
Businesses operating under the Animal Products Act 1996, for example, may operate under Risk 
Management Plans that can differ significantly from each other, even if the businesses are producing 
similar products.  This creates obvious challenges for collecting system-wide performance data, and 
effective monitoring and evaluation of the system requires specialist expertise.   

Certainty, simplicity and clarity are as beneficial to regulation as are responsiveness and flexibility.  
There is a need to balance all of these objectives in designing regulatory systems.  Mechanisms to 
support certainty, simplicity and clarity include the provision of non-binding rulings on regulatory 
issues, definitive guidance material, or development of industry standards.  These activities all entail 
costs for the regulator that should be met at least partially by the regulated parties.   
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Chapter 12 – Workforce capability  
General comment 
All stages and all players in a regulatory system need appropriately skilled and capable people.   
MPI is currently in the process of establishing a system wide approach to capability through the Dairy 
Processing Capability Working Group.  This is Government/Industry initiative to identify gaps and 
requirements now and in the future in respect of processing, food safety and regulation in the dairy 
sector. The Working Group will look at the numbers of people and skills required, and develop 
programmes for education, professional development opportunities and retention.  If the Commission 
wishes to find out more in respect of this initiative, please contact Prakash Narayan, 
prakash.narayan@mpi.govt.nz or DDI 04 894 0690. 
Recommendations 
MPI supports all the aspects of recommendation 12.1. Specific comments are provided under each 
aspect. 

R12.1 Regulators should: 
 fo c u s  on  re c ru iting  an d  re ta in ing  s ta ff with  th e  a ppropriate industry knowledge and mix of 
enforcement, investigative and communication competencies; 
• We run assessment centres for frontline staff recruitment.  This includes using competency-based 

interviews, psychometric testing and assessment exercises, combined with our institutional 
knowledge of what is required to be successful in our roles.  We are currently reviewing and 
making improvements to practices in these areas.  

 p ro vid e  ap p rop ria te  tra in ing  a nd  written  g u id an ce  fo r s ta ff, a nd  mo n ito r re gu la tor practices 
for consistency with this guidance; 

• We do extensive induction training for new operational recruits, warranting, regular refreshers as 
required and ongoing skills development aligned with career pathways for staff. We focus on-job 
coaching on the skills required for roles e.g. discussion of enforcement models. We have 
extensive written procedures and routinely focus on the interrelationship between procedure and 
practice.  

 fa c ilita te  op po rtun itie s  fo r s ta ff to  im p ro ve  th e ir un d e rs ta nd in g  o f the regulated 
environment, business practices and the nature and magnitude of the compliance costs their 
engagement imposes on business; and 

• We would like to do more in this area, particularly through on-the-job coaching.   
 im p le m e n t co op e ra tive  a rra n g e m ents with other regulators that facilitate the sharing of 
knowledge and resources. 

• We would like to do more cooperative work with other regulators where it is beneficial and meets 
mutual needs.  

R12.2  

MPI supports all aspects of R12.2. Specific comments are provided under each aspect.  

That the Compliance Common Capability Programme (CCCP) uses its review of the 
organisation’s future shape, direction and resourcing to: 
 id en tify g a p s  in  th e  c u rre n t o rg a n is a tion a l fra m e wo rk an d  e xp la in  wh y it is  in  th e  b e s t 
position to fill some of them; 

• The CCCP may need to clarify how it best contributes to the development of the regulatory sector 
so it can maximise its effectiveness.  

 s e t o u t its  s p e c ific  ro le s  a s  e ith e r a  p ro vid e r o f tra in in g  s e rvic e s  o r an  a d vis e r; a nd 

• We recognise that there is role conflict if a body is attempting to be both a provider and an 
adviser.  Ideally, CCCP would decide where it can have best effect for the sector and position 
itself there.  Some members of the CCCP believe that mandatory qualifications in the sector 
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would have merit – this has potential risks for agencies as it could limit the ability to provide 
training that meets agency-specific requirements and respond to changing needs. 

 e xp la in  th e  is s u e s  a bo u t wh ich  it wou ld  p ro vid e  advice, and how it would ensure that its 
advice is broadly based from across the regulatory sector. 

• CCCP has a potentially important role to play in this area.  It needs to ensure, however, that its 
focus is inclusive of the full range of regulatory contexts and is not prescriptive to the extent that it 
is counterproductive. 

R12.3 The Skills Organisation should coordinate effort to identify skill levels and gaps across 
the compliance sector and assess the adequacy of current programmes to fill those gaps. 
The formal assessment of the adequacy of programmes is the responsibility of agencies in relation to 
the quality of services provided.  This is complemented by NZ Qualification Authority’s (NZQA) 
statutory requirement to assess the adequacy of providers.  Pooling of resources for purchase of 
services appears to makes sense, with the caveat that focusing on a single pathway for training would 
be overly constraining.  MPI prefers the approach of outcomes-based qualifications with the 
presumption of multiple possible pathways to getting there.  
R12.4 Appropriate groups of regulators should encourage forums aimed at sharing good 
practice among the regulatory workforce.  
We agree with this recommendation. There can be enormous benefit from agencies with similar 
requirements meeting to share perspectives and potential areas of collaboration. 

R12.5 That the Skills Organisation, as the accreditor of training providers, should seek both to 
maintain quality and consistent standards of provision, and to promote diversity and 
competition. 
The Skills Organisation is not currently an accreditor.  Given a future role in accreditation, however, 
they will have a strong part to play in ensuring the provision of training in the compliance sector is 
robust, cost effective, aligned to organisation and sector needs, and delivering quality outcomes. 

R12.6 Regulators’ performance in developing staff should be reviewed, either as part of the 
Performance Improvement Framework process or through commissioned reviews modelled on 
that process. 
We agree with this recommendation.  The Performance Improvement Framework, commissioned 
reviews and accountability processes like the Four Year Plan/Statement of Intent are useful additional 
ways of monitoring and reviewing performance in developing staff.  The most recent Performance 
Improvement Framework report for MPI provided useful recommendations for improving capability 
development.  
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Chapter 13 – Funding regulators  
Questions 
Q13.1 Are there clear and legally accepted definitions of fees and levies in New Zealand? If 
not, does this matter? Are there issues that are specific to either fees or levies that the 
Commission needs to consider? 
There is a sufficient body of current practice to provide guidance in this area.  In general terms: 

• Fee – flat amount per unit of service provided, irrespective of the time taken to provide the 
related service (e.g. $x per application lodged); 

• Charge – rate per time unit taken to provide the related service (e.g. $x per hour or part 
thereof); 

• Levies – rate per unit of production or consumption (e.g. $x per kilogram/tonne of a product 
manufactured by a producer). 

In some instances, the terms are used interchangeably, and fees = charges = fees in various 
Schedules to regulations.  

Q13.2 Would there be net benefits from imposing a general obligation on regulatory agencies 
to consult before fees or levies are introduced or amended? 
There are definitely benefits in terms of clarity and transparency, and confidence of users in the 
robustness of charging mechanisms. There is often, however, a fine line between consultation and 
negotiation – and it would be fair to say that the more politicised an industry, the more it pushes 
towards the negotiation side of the line.  Quantification of the benefits of consultation in economic 
terms is inherently difficult, but in terms of building goodwill and trust with target customers 
consultation definitely provides positive outcomes.  

We note that the majority of MPI’s primary legislation requires consultation before regulations can be 
made.  We would expect this pattern to be common across other legislation that contains regulation 
making provisions.  

Q13.3 Do surpluses and deficits on memorandum accounts signify a problem? If so, are there 
worthwhile options to address the problem? 
Memorandum account surpluses or deficits are potentially a problem, and more so if they are not 
managed effectively.  There is a requirement that memorandum account balances should tend to zero 
(i.e. cost and revenue net neutrality) over a ‘life cycle’.  This ‘life cycle’ is anecdotally accepted as 
being the medium to long term (5 to 10 years).   

MPI currently has one memorandum account that has a statutory three year limit on retrospective 
recovery of previous undercharging.  We must write off any previous under-recovery outside the three 
year window.  This impacts on cash flows (more money went out the door to produce the outputs for 
third parties than we collected back in) and requires a non-cash appropriation for the extraordinary 
expense of writing off uncollectible costs.   

Recouping previous undercharging is not simply a matter of setting debt collectors onto recalcitrant 
debtors.  The under-collection is across the board for the users of the service(s) in question, so it is 
not a simple matter to identify who should pay more.  

One reason for a statutory limitation on back-casting for recouping of expenses may be  shifting 
business demographics – i.e. the users of services now may not be the same ‘population’ as the 
users at the time the undercharge occurred.  The cost burden from recouping of past undercharges 
may therefore fall on users who did not actually cause the problem because they were not market 
participants at that time.  The contra  argument is that if surpluses are accumulating and fees reduce 
and/or services expand, any ‘over-payers’ that have left the market would not benefit. 

Recommendations 
R13.1 The Government should publish its cost recovery policy, covering issues such as: 
 p o lic y o b je c tive s ; 
 g u id an c e  a bo u t ho w to  m a ke  tra d e-offs should objectives conflict; 
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 wh en  co s t re c o ve ry m a y b e  ap p ro p ria te ; 
 co n s u lta tion  re qu ire m e n ts  b e fo re  im p le m e n ta tion ; 
 h ow an d  wh e n  a rra n g e m e n ts  a re  to  b e  re viewe d  a n d  b y who m ; an d 
 re s po n s ib ility fo r e n s u ring  co m p lia n c e  with  th e  po lic y. 
MPI agrees there would be value in the Government publishing a high-level policy statement on cost 
recovery.  Development of an official policy in this area would essentially codify the existing practice 
of many departments and Crown agencies.   

R13.2 Portfolio ministers should be responsible for ensuring that agencies within their 
portfolio have complied with the Government’s cost recovery policy. Chief executives of 
agencies proposing a new or amended fee or levy for regulatory services should be required 
to certify through an appropriate mechanism that their agency has made adequate use of the 
Treasury guidelines. 
MPI does not consider such certification is necessary.   There are already checks and balances in 
place through financial audits, select committee financial reviews of each department/agency, and 
Chief Executive performance assessment by Ministers. 
R13.3 The grounds on which the Regulations Review Committee can disallow a regulation 
should include that the regulator in developing and implementing a fee or levy has had 
inadequate regard for the economic framework set out in the Government’s guidelines for 
setting charges in the public sector. 
MPI notes that, in scrutinising fee- or levy-setting regulations, the Regulations Review Committee 
usually already considers whether the fees have been set consistently with The Treasury’s and the 
Auditor-General’s guidelines.    

R13.4 The Auditor-General should introduce an enhanced programme of audits of regulators’ 
compliance with Government cost-recovery guidelines. 
Should a Government policy on cost recovery provisions be promulgated, the costs and benefits of 
the Auditor-General auditing compliance with this would need to be further considered.  In practice, 
the OAG audits for ‘hot-topic policy’, and it is not anticipated this would change if a government cost 
recovery policy document existed.  

R13.5 Portfolio reviews undertaken within the Performance Improvement Framework, and/or 
the Regulatory Systems Reports prepared under the expectations for regulatory stewardship, 
should review and report on the adequacy of the approaches to cost recovery of regulators 
within each portfolio. 
Cost recovery regimes are an important aspect of regulatory stewardship and we would expect the 
ways in which agencies operate and review these schemes to be captured in assessment of 
regulatory stewardship.  In addition, as suggested in response to recommendation 3.1, cost recovery 
regimes could be one of the topics for ‘deep dive’ review.  Existing financial reporting and audit 
requirements and select committee reviews can also provide information on the operation of cost 
recovery regimes. 

R13.6 The Government and Auditor-General should review the Treasury’s Guidelines for 
Setting Charges in the Public Sector and the Auditor-General’s Charging Fees for public 
sector goods and services, to ensure that the guidelines reflect current knowledge about when 
and how to implement cost recovery. 
Users of the guidelines (whether the two sets of guidelines continue or are combined) should: 
 o n ly h a ve  to  go  to  o n e  p la c e  fo r ad vic e  o n  a n y is s u e ; 
 n o t re c e ive  c on flic ting  ad vic e  fro m  th e  g u id e lin e s ; a n d 
 b e  c le a rly in fo rm e d  a bo u t th e  s c o p e  o f th e  e n titie s  a n d  c h a rg e s  th a t th e  g u id e lin e s  c o ve r. 
We agree with this recommendation.  Consolidation of the guidelines would be useful, although we 
note that the guidelines are not in conflict.  MPI supports a single agency being responsible for 
developing and maintaining the guidelines, and promoting a coherent cost recovery policy framework 
across government.  
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R13.7 The Government, when it reviews New Zealand’s cost recovery guidelines, should seek 
to collaborate with the review of the cost recovery guidelines currently being undertaken in 
Australia. 
We note the importance of considering New Zealand’s different circumstances and capacity before 
decisions are made to adopt approaches designed for much larger jurisdictions.  

R13.8 That the Government consider whether those agencies that set or amend fees or levies 
can access adequate advice and experience from other agencies and departments. 
There is already an excellent level of cross-communication on issues between agencies, particularly 
on what are essentially financial policy issues.  The public sector CFO (Chief Financial Officer) forum 
is very active, meets regularly and is led by the CFO from Treasury.  There does not appear to MPI to 
be an issue in ensuring public sector agencies can access advice, support and experiential 
information from other agencies – whether those agencies be core departments (such as MPI), Crown 
agencies/entities, or territorial authorities.   

Other comments 
MPI notes the example on page 313 of the draft report in relation to biosecurity inspection.  We agree 
that an hourly inspection charge encourages efficient use of MPI’s services, but may discourage 
reporting by importers.  However, we have border and verification systems that reward compliant 
‘trustworthy’ operators.  While operators that report risk material may incur a small compliance cost, 
they benefit in the long run by lower inspection frequency if MPI’s assessment of their operation 
improves.  Operators that do not comply and are not considered ‘trustworthy’ are penalised in the long 
run with a higher inspection frequency until they can demonstrate improved compliance.   
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Chapter 14 – Accountability and performance monitoring  
 
Questions 
Q14.1 Are there other questions or characteristics that a monitoring approach for Crown entity 
regulators should include? 
MPI does not operate any regulatory systems where another Crown entity is the regulator. We 
therefore have no direct experience to draw on in terms of questions or characteristics that a 
monitoring approach for Crown entity regulators should include  

In a more general sense, however, MPI does extensive monitoring of third parties who deliver aspects 
of our regimes, and we would be happy to elaborate on that monitoring if it would be helpful in 
informing the Commission’s consideration of this issue. 

The following are some examples of regulatory regimes that are implemented (in full or part) by 
another entity, usually a non-governmental organisation, and MPI’s monitoring of their 
implementation, monitoring and enforcement. 

• Commercial Fisheries Services (FishServe) is a wholly owned subsidiary of the Seafood 
Industry Council (SeaFIC). FishServe provides administrative services to the New Zealand 
commercial fishing industry to support the Fisheries Act 1996. FishServe reports monthly to 
MPI against a set of performance requirements. 

• OSPRI NZ – the National Animal Identification Tracing scheme is administered by MPI, and is 
implemented by OSPRI. Under a Master Services agreement, OSPRI provides 
comprehensive quarterly reports to MPI against a set of performance standards. This formal 
reporting is supplemented by regular formal and informal meetings between the two agencies.  

As well as the above, we have arrangements with other agencies for the delivery of certain functions 
and activities under our legislation. For example: 

• The Animal Products Act (APA) provides for the use of recognised agencies, persons and 
classes of persons to carry out specified functions and activities under the Act.  The agencies 
and persons are recognised under the Act, there are duties they must meet and regulations 
and specifications set out other requirements they must meet. AsureQuality are one of those 
recognised agencies, providing verification services under the APA. Monitoring of the 
performance of the various recognised agencies and persons is carried out in a variety of 
ways (eg, Recognised agencies are generally required to be accredited to international ISO 
standards in the case of laboratories). 

• MPI also has contracts with District Health Boards (DHBs) (except Auckland and 
Christchurch) where Health Protection Officers (HPOs) carry out functions of Food Act 
Officers under the Food Act (eg, food hygiene approvals, operational response capacity to 
food-borne illness etc). The contracts with DHBs are managed by Compliance & Response, 
and the DHBs are required to report to MPI every 3 months against key performance 
indicators. 

Recommendations 
R14.1 The State Services Commission and the Treasury should update guidance for ministers 
and departments on monitoring Crown entities to: 
 p ro vid e  mo re  d e ta il o n  th e  is s u e s  th a t m on ito ring  d e p a rtm e n ts  a nd  m in is te rs  s h ou ld  loo k fo r 
in reviewing the performance of Crown entity regulators; 
 c le a rly e xp re s s  th e  im po rta n c e  o f mo n ito ring  d e pa rtm e n ts  h a vin g  th e  d e e p  s e c to ra l 
knowledge necessary to understand the regulator’s operating environment; and 
 p la c e  mo re  e m ph a s is  on  vig ila n c e  a n d  fre e  a nd  fra n k a d vic e  fro m  mo n ito ring  d e p a rtm e n ts . 
MPI notes this may be of value.   

R14.2 The Treasury and the State Services Commission should work with monitoring 
departments to: 

20 
 



 d e fin e  c o m mo n  a nd  rich e r p e rfo rm a n c e  m e a s u re s  fo r re gu la to r Crown  e n tity mo n ito ring ; 
 u pd a te  p e rfo rm a n c e  in fo rm a tion  in  a c c o un ta b ility d o cu m e n ts  a ro un d  m on ito rin g  in  tim e  fo r 
the 2015/16 financial year; and 
 re fle c t th e  n e w m e a s u res in the performance agreements and reviews of departmental chief 
executives. 
MPI notes this may be of value.   
R14.3 Departments responsible for monitoring regulator Crown entities should develop and 
maintain explicit statements of their monitoring roles and responsibilities. In doing so, 
departments should regularly review whether the monitoring relationship: 
 g ive s  m in is te rs  th e  a s s u ra n c e  th e y n e e d  ab ou t ris k id e n tific a tion  an d  m a n a g e m en t; 
 a llows  d e p a rtm e n ts  to  a c c u ra te ly a s s e s s  th e  p e rfo rm a n c e  o f re gulators; and 
 p ro mo te s  s ub s ta n tive  d ia logu e  with  e n titie s  a b ou t th e  fitn e s s-for-purpose of the regime. 
MPI notes this may be of value.   

R14.4 The performance of departmental regulators should be strengthened by: 
 th e  Tre a s u ry pu b lis h ing  th e  find ing s  from the Regulatory System Report about departmental 
stewardship activities; 
 th e  S ta te  S e rvic e s  Co m m is s ion  (SS C) d e ve lop in g  e xp lic it m e a s u re s  fo r re gu la to ry 
performance in chief executive performance agreements and annual expectations letters; and 
 SS C u s ing PIF and Treasury surveillance information about departmental regulatory 
performance in reviewing the performance of chief executives. 
These reports and other information on regulatory stewardship performance can be useful to identify 
good practice that can be shared, issues that need further investigation and risks that need to be 
addressed.  This information should inform the rolling schedule of ‘deep dive’ reviews that we have 
suggested elsewhere.  

Publication of subsequent reports may be appropriate in the interests of transparency given the 
impacts of regulation on New Zealand and New Zealanders. 
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Chapter 15 – System-wide regulatory review 
 
Questions 
Q15.1 What would be the advantages and disadvantages of increasing the role of Parliament in 
scrutinising how the stock of regulation is managed? If Parliament’s role should increase, 
what approach should be used to achieve it? 
The Commission is seeking feedback on the suggestion by some commentators that the role of 
Parliament in scrutinising the stock of regulation could be sharpened, to encourage the Executive to 
take more interest in this issue. Examples cited include revising the mandates of existing Officers of 
Parliament, such as the Auditor-General, to include more regular investigation and reporting to 
Parliament on regulatory questions; and strengthening the mandate, resourcing and accountability of 
the Regulations Review Committee to encourage a more structured and thorough regulatory review 
process. 

As discussed in our response to Rec 3.1 in this submission, we believe there would be merit in 
establishing a function within the Executive to undertake systematic ‘deep dive’ analysis of a rolling 
schedule of regulatory issues and systems. If this were a function within the Executive then 
Parliament could review the way this function is carried out.  Further, if considered desirable, 
Parliament could examine the results of these reviews so as to further scrutinise regulatory systems.  

Please note also our previous comments about the proposed expansion of the role of the Regulation 
Review Committee in our response to Q5.1.  

Recommendations 
R15.1 The Government should publish an overarching strategy that sets out how it will 
improve the management of the stock of regulation. The strategy should explain how specific 
initiatives fit within it, and should describe how successful implementation of the strategy will 
be measured and how it will benefit the community. 
We see the Government’s 2013 ‘initial expectations for regulatory stewardship’ as the starting point 
for such a framework.  These were further elaborated in the regulatory systems report and the 
Treasury assessment of the responses to that report.  

There would be value in Treasury bringing these together into clear statements of what is expected at 
each stage of the regulatory cycle, so that there is clarity about what quality regulatory stewardship 
looks like and what departments should aim for.  This would ideally be done in consultation with 
regulatory departments. 

 
R15.2 The performance of departments, in satisfying Cabinet’s expectations that they keep 
current the regulatory regimes they are responsible for, should be strengthened by: 
 th e  Tre a s u ry pu b lis h ing  th e  find ing s  fro m  th e  Re g u la to ry S ys te m  Rep o rt ab ou t d e p a rtm en ta l 
stewardship activities; 
As noted above, in response to Rec 14.4, publication of subsequent regulatory systems reports may 
be appropriate in the interests of transparency, given the impacts of regulation on New Zealand and 
New Zealanders. 
R15.3 Departments should explain their plans for monitoring, evaluation and review in their 
papers for the Cabinet Legislation Committee seeking agreement to introduce new legislation. 
The Treasury should amend the “Disclosure requirements for government legislation” to make 
this expectation clear. Departments’ plans should be proportional to the significance of the 
regulation. 
It is essential that monitoring and evaluation is built into new regulation. Departments are already 
required to address monitoring, evaluation and review in the Regulatory Impact Statements (RIS) that 
must accompany all regulatory proposals to Cabinet. 
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It is not clear to us from the Commission’s discussion what extra benefit there would be in including 
monitoring, evaluation and review as part of the LEG paper, given that it must be addressed earlier in 
the process when the RIS is considered as part of the policy decisions. 

There is an increased emphasis on monitoring, evaluation and review as part of the regulatory 
stewardship expectations. MPI supports this emphasis, and notes that monitoring, evaluation and 
review are not generally well done throughout the public sector, and not only in relation to regulation, 
but for other programmes as well.  As well as signalling in the RIS what will happen, departments 
must follow through with these plans and the system must be robust enough to last over a number of 
years and changes of personnel.  The new systems boards in MPI (for Biosecurity, Food Safety and 
Sustainable Economic Development and Trade) provide vehicles for establishing and overseeing 
these longer term aspects of regulatory regimes.   

Given the historic and widespread lack of attention to these issues, it would be useful if this were one 
of the first case studies/deep dives undertaken by the centre.  It may also be an area where Treasury 
should provide more guidance and require stricter review of RISs. We would also support 
departments sharing expertise on this issue.  

 

R15.4 The Treasury should continue to monitor approaches to evaluation used in other 
countries, while implementing the current evaluation agenda, building an approach that: 
 en s u re s  th a t th e  s c a le  a nd  s co p e  o f e va lu a tio n s  is  p rop o rtion a te  to  the monetised impacts 
of regulation; 
 p ro vid e s  tra n s p a re n t re po rtin g  o f th e  Go ve rn m e n t’s  s tra te g y, wo rk p ro g ra m m e  a nd  p rog re s s  
in achieving performance targets; 
 c le a rly d e fin e s  re s po n s ib ility fo r m a n a g ing  th e  s to c k o f re g u la tio n ; 
 is  b a s e d  on  co n s u lta tion with those affected by regulation; 
 is  d rive n  b y a  n e e d  to  p rio ritis e  e ffo rt wh e re  th e  p a yo ff is  e xp e c te d  to  b e  la rg e s t; an d 
 is  a d eq u a te ly re s o u rc e d , s o  th a t p eo p le  with  th e  c a p a b ilitie s  to  un d e rta ke  e ffe c tive  
evaluations can implement it. 
A useful approach would be for a central function to coordinate information and advice across 
government.  For instance, a review could be done of cost recovery systems and then the findings 
and lessons made available to anyone working on these issues.  

It would be useful to have forums where experience can be shared so that each agency does not 
need to reinvent the wheel, eg, it would be useful for us to know how MBIE has worked through the 
issues raised by the outcomes-based regimes in building and workplace health and safety so that 
other regulators have the benefit of these lessons.    

We note that there are already some forums for discussion of approaches to evaluation. Government 
evaluators participate in two-way dialogue about good-practice evaluation of regulation through 
various international evaluation associations, conferences etc; and in some areas New Zealand is 
considered a leader. In addition, informal evaluation-related coordination and information-sharing 
already occurs across government. For instance, the Natural Resources Sector, MBIE and SuPERu 
have regular network forums or projects that share best-practice information, experiences, and 
resources around evaluating government activities. 
General Comment 

The report uses the terms ‘evaluation’, ‘review’, ‘accountability’ and ‘monitoring’ quite interchangeably, 
with ‘review’ being the most common (implicit) use. This creates confusion.  It would be helpful to 
have a section setting out the distinctions. The paragraph at the bottom of page 368 comes close to a 
public sector type definition and use of evaluation in a regulatory context.  Suggested text is as 
follows: 

This chapter is about the evaluation of regulation. Good practice evaluation begins before a 
policy is implemented, by developing clear, measurable objectives for the regulation and a 
‘baseline’ measure of the situation prior to implementation. The objectives, baseline and 
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ongoing monitoring then provide a consistent framework against which to evaluate progress 
against the objectives.  

The regulatory impact analysis (RIA) process is an important tool used in New Zealand to set 
out the intended outcomes of regulation. Ideally this developmental policy phase includes an 
explicit analysis of the expected steps from problem/s to solution/s at different phases against 
which evaluation can assess progress, eg, using intervention logic for the causal effects in the 
short medium and long term; investing in stakeholder research that identifies key drivers and 
barriers to address in the regulatory design; or system mapping of the wider ‘field’ of the 
regulatory topic. This developmental work provides dividends for then providing a framework 
against which to later evaluate how effectively the regulations have delivered against the policy 
design and expectations. 

It is suggested references to ‘review’ are limited to and contained in section 15.3 (where it is defined 
as ‘often prompted by a major event or perceived regulatory failure’, p 370).  

Similarly it seems that most of section 15.2 does not relate directly to ex-post evaluation of regulations 
or related policy/outcomes.  For instance, the ERO Evaluation section on page 368 (and all of the 
preceding paragraph - except the first sentence) refers to self-review processes of schools, rather 
than reviews of policies or regulations. 

There are many examples which suggest evaluation is more prevalent and valued than the report 
implies.  In addition to the PIF, there is a range of existing indicators of its value to government, eg, 
establishment of the centralised SUPeRU unit (which is developing cross-sector evaluation 
standards) as well as evaluation units in many government agencies; SSC guidance, Dr Gluckman’s 
support of evaluation, and similarly the 2011 Scott review of policy expenditure (pointing out the 
importance of focusing on high quality policy content and analysis, including using more / rigorous 
evaluation and monitoring, from the beginning; and more focus on the indicators of effectiveness of a 
policy).  There are an increasing number of statutes that build in review/evaluation requirements to 
assess the effectiveness of a policy (eg, ETS, Waste Minimisation Act’s waste levy review). 

Page 369 ‘key stages of evaluation’ – We suggest adding some critical aspects that distinguish 
evaluation from ‘review’ or more general research, ie: 

a) Determining the purpose of the evaluation, and the values criteria or objectives of what the 
regulation is aiming to achieve, to evaluate its effectiveness against. 

b) Analysing and synthesising data against the evaluative criteria, to reach judgements of value 
(eg, efficiency, effectiveness, meeting of stakeholder expectations, value for money), and … 

c) note that data collection needs to begin before (not ‘when’) a policy is implemented (ie, it 
relates to the point above about capturing a ‘baseline’).  

Barriers to evaluation (p 369).  It would be useful to preface this with some illustrative examples of 
how evaluation of regulations can be (and is) valuable for decision-makers and end users or 
beneficiaries of the regulations alike. For example, evaluation is an investment in transparency that 
can provide positive assurance of regulations’ effectiveness, improve communication and 
understanding across government and key stakeholders/ users, inform decision-making and 
prioritising of resources, identify unintended downstream impacts that are diluting or even 
contradicting the purpose of regulation, and identify areas for improvement or additional value-add 
enhancements. Evaluation can also positively build awareness and capability for those engaged with 
regulatory design and enforcement, to focus monitoring efforts on ‘what really matters’ in terms of 
actual results for the end users, not just measuring outputs. 

We also have some comments on the identified barriers to evaluation (p 369) –  

a) Evaluation may  require attributing regulations’ contribution vs other factors. 
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b) Conducting evaluations involves costs, which are scaleable. For example, evaluation may range 
from a low-scale internal process evaluation of administrative efficiency or customer satisfaction, 
through to a substantial and independent ex-post evaluation of the cost-effectiveness and outcomes 
achieved after a number of years. Evaluation (and collection of monitoring data) needs to be 
embedded in budgets and business planning, for evaluation to be most effective.  

c) Evaluation results may reveal weaknesses in a  policy or process, and this is an opportunity to use 
evaluation to identify areas for improvement (or re-prioritisation of effort). This may provoke resistance 
to change, although evaluation that is well supported by leaders will seek to address this.  

d)  It is suggested that the 2 following quotes from Gill on pages 369-370 are deleted – they present 
strong statements that refer to a particular context  - such as ‘official handbooks’ - and do not add 
anything useful in terms of the purpose of the wider document around productivity of regulations. In 
contrast, it is suggested that other sources such as TPK’s 2013 publication on Maori performance 
measures would be a useful and relevant point to make in terms of evaluating the effectiveness of 
regulations (to meet all stakeholder or end user needs). 

5. Section 15.3 – suggest this is where any reference to independent reviews is contained (and 
referred to in the heading).  

Members of our evaluation team would be happy to meet with the Commission to discuss these 
comments further. 
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Chapter 16 – Making it happen 
We have not commented on the questions and recommendations as they relate to matters of 
machinery of government and ministerial responsibilities. 
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