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12 November 2013 
 

Dear Steven 

Chorus Submission: Issues Paper on Regulatory Institutions and Practices 

We welcome the Productivity Commission’s inquiry and the opportunity to make submissions to 
inform recommendations that might be made on overall improvements in the design and the 
operation of regulatory regimes in New Zealand. 

Productivity growth to improve the well-being of all New Zealanders is the right focus as 
New Zealand competes for talent, ideas, business, resource allocation, capital attraction and 
connectedness within an increasingly global environment.  All individuals and businesses have a role 
to play alongside Government and regulatory institutions if we aspire to social and economic 
progress today and for future generations. 

In this environment we need the best regulation.  By best, we mean high quality and low cost.  We 
do not have best regulation and we are not making enough progress towards it. 

The Commission’s inquiry is timely.  We think the Commission is uniquely placed to play an 
important objective role in listening, thinking, engaging, synthesising and influencing on 
opportunities to improve and sustain higher quality and more effective and efficient regulatory 
institutions and practices. 

Chorus is the largest fixed-line communications infrastructure provider in New Zealand.  We are 
around 50% New Zealand owned.  As a wholesale-only, open-access dual-listed company on the 
NZX and ASX, Chorus has effectively been born out of policy visions, regulatory designs, 
organisational changes and cultural changes.  The market that the wholesale companies and our 
customers (Retail Service Providers or RSPs) are in is fast paced.  The industry is characterised by 
continuing levels of significant investment and change, declining revenues and significant regulatory 
policy overlaid by a number of amendment Acts since 2001.  

As the cornerstone partner in UFB we have an enormous role to play in getting the infrastructure 
built. Chorus also has a leadership role in helping New Zealand grab the opportunities that fibre 
presents. Given the magnitude of the build programme and the significant economic and social 
benefits it will provide, it is hard to grasp what this will look like.  However if New Zealand doesn't 
embrace fibre, we will continue to slide into obsolescence as the rest of the world moves forwards. 

Chorus provides nationwide resilient critical infrastructure.  As well as maintaining our existing 
network and service levels, right now we are also making a once in a many generation 
infrastructure upgrade in New Zealand through the ultra-fast broadband (UFB) and rural broadband 
(RBI) programmes.  New Zealand got a very good deal for UFB – with high quality infrastructure 
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deployed to a large proportion of New Zealand at an estimated private sector cost of around $3 
billion.  The benefits of high quality broadband are without question.  A study by Alcatel-Lucent’s 
research and innovation engine, BellLabs, calculates that the economic benefits UFB and high-speed 
applications can bring to New Zealand will amount to $32.8 billion over 20 years.  

There are real costs when regulation is not coherent and is not implemented in line with policy 
objectives.  As Chorus told the market last week, having invested around $1 billion so far, a 
consequence of the recent Commerce Commission decisions (which use a pricing principle that is 
out of date) is that we now face a potential funding shortfall of around $1 billion in fibre during the 
build period.    

All of this has occurred since public private partnerships were entered into around May 2011 and 
Chorus became a listed company less than two years ago.  Regulatory decisions based on a 
preliminary and troubled benchmarking approach – that are not even the final process in the legacy 
framework – have nonetheless erased around an estimated $670 million in shareholder value.  It is 
little wonder that there are ongoing cries for stability and predictability in regulatory frameworks 
and decision-making. 

There are hidden costs to New Zealanders from poor regulation.  If investment is not forthcoming, 
then either the taxpayer pays, the end user ends up paying more in the long run because investors 
demand a higher cost of capital, or we go without. 

New Zealand, not just Chorus, faces commentary from investors and analyst’s such as “NZ the land 
of the long regulatory cloud”, that it “is a concern for investors that similar networks, both 
containing a large element of civil work costs, are being regulated in a completely different manner 
from each other” and asking whether it is “time for international investors to abandon 
New Zealand?” 

Everybody should be thinking about whether we want progress, how New Zealand is going to get 
investment to bring that progress to New Zealanders and whether we expect and think we need the 
investment that comes in from both offshore and New Zealand investors.  There is increased 
perception from those looking into New Zealand from overseas of populist debate, anti-investment 
sentiments and poor regulatory coherency. 

We recognise that achieving high quality and effective regulatory design and operation that 
facilitate achievement of long term outcomes for New Zealand has no simple formula.  However, 
having too many formulas is also not the right direction.   

The key focuses and observations made in our submission are summarised below. We recognise 
none of these are new or revolutionary and we do not present any “silver bullets”.  We expect many 
others will raise similar points for the Commission’s consideration.   

Our submission focuses on assisting and encouraging the Commission to ask the right questions so 
that critical insights may be gained.  Best practice principles are often reviewed every few years or 
discussed in policy reviews in New Zealand.  What we do not do well though is turn the “talk” into 
“walk” – this requires hard thinking – fast and slow.  Sustained focus and leadership on these 
matters - with some courage - is needed to make mindset and step changes forward.   

We need a groundswell of conversation around what high quality regulation looks like for 
New Zealand and how it can best support desired policy outcomes.  New Zealand cannot afford a 
short term “she’ll be right” approach. 
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Key Focuses 
 

Key Observations 

1. Coherency & Simplicity 
 

• The complexity in New Zealand regulatory design 
(instruments and institutions) does not seem 
commensurate with the size of the New Zealand 
economy, nor does it seem efficient. 
 

• Overlapping or redundant regulatory instruments and 
regulatory institutions need to be removed, simplified 
and/or kept up to date.  Multiple frameworks or roles also 
need to reduce gaps. 

 
• Delegation is a privilege and a responsibility.  Greater 

consideration needs to be given to determine the degree 
of discretion / policy making given to regulatory 
institutions. 
 

2. Governance & Leadership 
 

• The disciplines of diverse Boards and good governance 
should generally be preferred over individuals to improve 
the credibility and the quality of decision-making. 
 

• The culture of an organisation and the capability it 
attracts in an increasingly competitive environment for 
talent needs to be set from the top.  This plays an 
important role in achieving outcomes and high quality 
impact in any organisation. 
 

3. Meaningful Engagement 
 

• Culture, capability and communication are essential to 
ensure that policy designers and regulatory institutions 
genuinely listen as well as inform the businesses they 
influence and impact. 
 

• Engagement must be perceived as genuine and in good 
faith.  It should be early, tailored where appropriate and 
can play an important role of constructive influence, 
growing understanding and facilitation towards policy 
outcomes. 
 

4. Thinking Fast and Slow 
 

• Robust analysis requires an evidence based approach and 
a well-rounded approach. 
 

• Process is important, so is the substance and quality of 
decisions. 

5. Independence, 
Accountability & Funding 

 

• Proper exercise of independent judgment will always have 
a place. Appropriate accountability should accompany it. 
 

• We need the best regulation at the lowest cost if we 
aspire to efficiency and effectiveness.  The cost of 
regulatory agencies on business are a cost to the 
economy and ultimately to end users. 
 

 

Business is part of the fabric of every society and the opportunity to build appropriate alignment to 
outcomes across the public and private sectors should be an aspiration to maximise our resources 
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and outcomes for this country.  Great, not good, regulatory frameworks and institutions are what 
New Zealand should be striving for. 

In terms of outcomes, the Commission may wish to consider if it can pioneer guidelines and 
principles that guide the design and operation of regulatory institutions and practices.  
Consideration might also be given to whether a maturity model might be developed so that 
New Zealand can be incentivised further and use disciplined and courageous monitoring to bring 
key principles into execution. 

 

Yours sincerely 

 

 

Vanessa Oakley 
General Counsel & Company Secretary 
 

 

  



11 November 2013 
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As the cornerstone partner in UFB we have an enormous role to play in getting 
the infrastructure built.  Chorus also has a leadership role in helping New 
Zealand grab the opportunities that fibre presents.  Given the magnitude of the 
build programme and the significant economic and social benefits it will provide, 
it is hard to grasp what this will look like.  However if New Zealand doesn't 
embrace fibre, we will continue to slide into obsolescence as the rest of the world 
moves forwards.  Chorus has therefore initiated Gigatown, which will help NZ 
understand the transformational opportunity of fibre powered broadband as well 
as get the world looking at the progressive vision we have here for fibre enabled 
broadband.  Chorus will provide gigabit services to the most passionate town in 
NZ, making it the most engaged and fastest broadband town in the Southern 
Hemisphere.
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EXECUTIVE SUMMARY 

This is Chorus’ submission on the Productivity Commission’s (Commission) Issues Paper 
entitled “Regulatory Institutions and Practices” (Issues Paper). 

We welcome this review and compliment the Commission on the quality of the Issues 
Paper.  The Commission is uniquely placed to make objective, holistic and insightful 
recommendations and/or produce guidelines aimed at improving the quality of regulatory 
policy making and regulatory implementation to support New Zealand’s productivity growth 
needs.  We think the Commission is well placed to listen, think, engage, synthesise and 
influence on opportunities to improve and sustain higher quality and more effective 
regulatory institutions and practices outside short term pressures of the “now” faced by 
other institutions. 

Productivity growth to improve the wellbeing of all New Zealanders is rightly a focus as 
New Zealand competes for talent, ideas, business, resource allocation, capital attraction 
and connectedness with an increasingly global environment.  All individuals and businesses 
have a role to play alongside governments and regulatory institutions if we aspire to social 
and economic progress today and for future generations tomorrow. 

In this environment we need the best regulation.  By best this means high quality and low 
cost.  As Finance Minister Bill English has said: 

“New Zealand needs to offer a better policy environment than can be found 
elsewhere if we are to overcome the economic disadvantages of our small size and 
geographic isolation, and attract and retain increasingly mobile talent, skills, 
capital, technology and entrepreneurship.”1 

The 2011 New Zealand Infrastructure Plan also recognises that progress needs investment 
and investment is impacted by regulatory design and implementation:  

“Better regulation is a key principle for improved delivery of infrastructure. The 
government is seeking to further develop effective infrastructure markets and 
reduce uncertainty for infrastructure providers through regulatory reform.”   

Treasury is forecasting required infrastructure spending of more than $17 billion over the 
next 25 years.2  The Treasury has signalled that a good proportion of this investment is 
likely to be funded using Private Public Partnerships (PPPs).  High quality regulatory 
design and implementation when well understood across the public and private sectors 
present opportunities to maximise value for the country supporting a lift in our 
productivity. 

Goods, services, capital and people now flow globally as the world becomes increasingly 
able to access data and information anytime anywhere. 

More broadly, there are real gains to be made for NZ Inc by pursuing the best regulation.  
New Zealand is not alone in this search.  The Australian government is currently looking 
closely at its regulatory framework, seeking to shave $1 billion of regulatory costs from the 

                                                            
1  Government Statement on Regulation: Better Regulation less Regulation. Hon Bill English and Hon 

Rodney Hyde.  August 2009. 

2  http://www.infrastructure.govt.nz/. 
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Australian economy each year.3   The Australian review stems from a 2006 National 
Reform Agenda by a regulation taskforce that issued a report estimating the cost of 
business.4  Canada is pioneering in this space and is pursuing a ‘Red Tape Reduction Action 
Plan’5 to address issues around ‘regulatory culture’ and ‘propensity to regulate’.  We outline 
this in more detail in Annex 2 of this submission.   

In New Zealand there has been a lot of “talk” about improving the quality of regulation 
since the 1980’s, with the most recent attempt being by the 2009 regulatory quality 
taskforce.   We have looked back at the work of the 2009 taskforce into the Regulatory 
Responsibility Bill which proposed legislative options to promote implementation of 
regulatory principles.  A significant amount of time and effort went into that taskforce and 
we suggest the Commission revisit that as an input into its inquiry.   

Defining quality and how to incentivise, monitor and measure it and keep it under review 
with a strong eye to clearly communicated outcomes is no easy task.  Balancing concepts 
like flexibility and certainty are also difficult.     

We do not necessarily think that innovating to establish new regulatory models and 
designs is always necessary or that it should be assumed that models in other countries 
can always be transplanted into the New Zealand environment.    

We encourage the Commission to go a level deeper than best practice principles to assess 
what is working well and what can be improved at a grassroots level.  This submission is 
therefore focused on presenting input for this type of approach rather than reciting all 
previous best practice principles which are widely available.   

We note there will always be constraints such as efficient use of resources for regulatory 
design and implementation.  But these are relevant in all things.  There are always choices 
and trade-offs.  The Commission may wish to consider whether New Zealand should be 
aspiring to do many things at a trade off on quality, or whether – at least in some areas – 
being clear on what really matters, prioritising and whether doing less will bring greater 
effectiveness and efficiency in achieving those outcomes that really matter to 
New Zealand’s productivity growth.   

The 2012 OECD report “Recommendation of the Council on Regulatory Policy and 
Governance”6 makes recommendations for driving quality.  These include the importance of 
clear objectives and framework for implementation to ensure that the economic, social and 
environmental benefits justify the costs; identification of trade-offs and the promotion of 
coherency.  A summary of key recommendations from the OECD report appears at Annex 1 
of this submission for ease of reference.   

 

                                                            
3  http://shared.liberal.org.au/Share/The%20Coalitions%20Policy%20to%20Boost%20Productivity%20 

and%20Reduce%20Regulation.pdf. 

4  In its submission to the taskforce, the NSW State Chamber of Commerce cited its 2003 survey of 
‘business red tape’ claiming that the average business in NSW spent up to 400 hours a year (or almost 
$10 000) complying with regulations or meeting its legal obligations (SCC 2005). Based on this survey 
result, a rough estimate of compliance costs, in time alone, would be in the order of $12 billion 
economy-wide in 2003 (or 1.4 per cent of GDP). 

5  http://actionplan.gc.ca/en/initiative/reducing-red-tape. 

6  www.oecd.org/gov/regulatory-policy/49990817.pdf. 
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PART A: COHERENCY AND SIMPLICITY 

 
• The complexity in New Zealand regulatory design (instruments and institutions) does not 

seem commensurate with the size of the New Zealand economy, nor does it seem 
efficient. 
 

• Overlapping or redundant regulatory instruments and regulatory institutions need to be 
removed, simplified and/or kept up to date. Multiple frameworks or roles also need to 
reduce gaps. 

 
• Delegation is a privilege and a responsibility.  Greater consideration needs to be given to 

determining the degree of discretion / policy making given to regulatory institutions. 
 

 

1. It is our view that the simple equation that needs to be borne in mind to drive 
coherency is: 

Policy Outcome = Regulatory frameworks + Implementation 

2. All parts of the equation must be present in a coherent aligned way and all parts 
must be effective and efficient.   

3. We think that simplicity must be strived for in all parts of the equation.  “Keep it 
Simple: Make it Excellent”.  And as Mark Twain reminds us, this takes quality 
thinking: 

“I didn’t have time to write a short letter, so I wrote a long one instead.” 

4. Less may be more when we come to think about what really matters, how many 
institutions we need, and how to devote our focuses and resources. 

5. If policy making is aimed at achieving outcomes and to best achieve those outcomes, 
how can organisations and regulatory institutions follow simple rules when the 
environment around them is highly complex and/or uncertain?  The risks involved in 
navigating the uncertainty (particularly when regulatory institutions are inherently 
risk averse at a time when New Zealand needs to be highly innovative) increase the 
risks of error in regulatory decision-making (something that must always be kept 
front of mind) and the costs involved in working through the complexity can be 
significant with little gain or contribution to the outcome actually sought.7 

6. There is of course no one size fits all regulatory model internationally, across 
industries or within New Zealand.  There is also rarely an opportunity to start from a 
blank page.  Herein lies the challenge.   In the real world, how do we move from the 
“talk” to the “walk” needed that will create a shift in the quality and effectiveness of 
our regulation in New Zealand? 

                                                            
7 Andrew Haldane’s speech “The dog and the frisbee” on 31 August 2012 is a provoking piece about keeping 
it simple.  A range of his speeches can be found at the Bank for International Settlements website: 
http://www.bis.org/author/andrew_g_haldane.htm  
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Design sets the outcome and the framework to deliver it 

7. It is the role of policy makers to design the policy outcomes and the frameworks and 
have a vision on the implementation that will inform those outcomes being achieved.  
This is a fundamental principle underpinning our system of government in 
New Zealand.  Governments propose policy and Parliament enacts it through 
legislation.  Where policy becomes redundant or implementation issues arise, it is the 
policy makers’ responsibility to review, and where appropriate, fix, update or realign 
the framework that supports the policy outcome. 

8. We suggest that there is scope for current records, such as Ministerial and Cabinet 
papers to be enhanced with additional detail in order to allow them to play a greater 
role in setting the overarching goals and objectives of regulatory frameworks.    In 
our view, more detailed papers outlining goals and objectives give stakeholders a 
better understanding of the regulatory programme.  This relates closely to the 
inclusion of quality Regulatory Impact Statements (RISs) and Cost Benefit Analysis 
(CBA) assessments, and the quality of thinking within those documents.   

9. Generally it is the role of the regulatory institution to operate within the legislative 
framework.  Regulatory institutions are creatures of statute.  It is clearly more 
challenging for regulators to exercise policy making responsibilities.   

10. Choices about social and economic outcomes are more appropriately left to 
politicians who are elected by and accountable to New Zealanders.   

11. The challenges in policy making at regulatory institution level may be heightened 
when the regulatory institution is put into a position of both policy making and 
enforcement. This may create cultural or capability challenges for an institution that, 
like any organisation, seeks to find a vision and strategy to align the whole 
organisation to – it may result in tensions, or alternatively, a risk that the wrong 
mindset is applied into the wrong space.  We expect there are many day to day 
examples when organisations or individuals within them are perceived as using a 
sledgehammer to crack a nut.  When this occurs, language and communication can 
be detrimentally impacted. 

12. Additional challenges may arise also where additional responsibilities and differing 
ones are added to an existing institution that has “grown up” with a different 
approach.   There are points at which a complete review and fundamental change 
may be required. 

13. At the point of design by policy makers, it is imperative that careful consideration 
and clear communication occurs to set the frame including: 

13.1. What is the policy outcome for New Zealand to be achieved? 

13.2. The communication of that policy outcome (the policy development process 
plays a role in bringing about understanding to those involved in regulatory 
institutions, policy making roles, business and end users); 

13.3. Clarity on what the framework is intended to achieve and how it is intended 
to play out; 
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13.4. Considering carefully whether any policy making is being delegated to a 
regulatory institution (with consideration of the capability of that institution to 
the policy outcome at hand) and, if so, what the parameters are, why that is 
occurring and what accountability is placed on that decision-making;  

13.5. Minimising overlaps with other frameworks and institutions and, where there 
are or may be overlaps, tackling those up front;  

13.6. Having a view on what good performance and success looks like; and 

13.7. Including mechanisms for review – how do we know if the framework is 
achieving its objectives? 

Clarity and communication of outcomes and objectives 

14. Regulatory frameworks require strong clarity of purpose, clear objectives, and well-
understood problem definitions in order to be effective.   Strong clarity of objectives 
will help to drive an effective framework, providing a reference for assessing whether 
or not the framework is operating successfully.  The absence of strongly articulated 
objectives that are shared and more importantly understood by all stakeholders, will 
promote regulatory confusion and inefficiency – and this is costly.   

15. If the policy outcomes and the objectives are not clear, well communicated and well 
understood then there can be only a downward spiral as translation occurs into 
legislation given that regulatory frameworks and institutions are creatures of statute.   

16. Care needs to be given to ensure that the right checks and balances are in place.  
That is, what mechanisms are available to test whether or not the regulator is 
working effectively to achieve policy objectives?   

17. Importantly this is not just about process but substantive quality of decision-making 
and how to measure it.  Creatures of legislation – particularly where it is prescriptive 
and where substantive quality is not measured or incentivised by potential review of 
its judgments – can drive a disproportionate focus on process compliance to the 
detriment of, and at the risk of losing sight of, the policy outcome intended. 

18. The Telecommunications Service Obligations (TSO) was originally set up in 1989 and 
then moved into a deed with the Crown in 2001.  It has not been updated since, 
other than to split the deed in two to accommodate demerger.  The Government did 
rightly recognise that updating was needed and scheduled a review for this year. 

19. The TSO is fundamentally a social obligation and therefore policy makers need to 
make appropriate choices around desired outcomes, balance how those outcomes 
are achieved and establish frameworks that support those outcomes. 

20. The industry has for many years been reasonably aligned that updating of the TSO is 
needed – the industry and technology has changed significantly since 2001.  The 
recent TSO discussion document does not take us much further forward in terms of 
considering what outcome the Government wants to achieve in 2013 or the impact of 
the new industry structure and the transition to fibre environment.  Without 
understanding what policy outcomes are sought now and going forward, submitters 



Chorus Submission in response to Productivity Commission’s Issues Paper 

 

6 

are constrained in their ability to respond on how to design an updated framework 
and there is an inherent undercurrent of just leaving the status quo. 

21. This is discussed further below. 

Designing the framework for implementation 

22. It is the policy maker’s role to design the framework that supports achievement of 
the policy outcomes.  Here the first “translation exercise” begins whereby the policy 
maker needs to assess carefully: 

22.1. The appropriate function and delegation to a regulatory institution; and 

22.2. The design of the framework in legislation within which it will operate. 

23. The OECD’s8 observation on this exercise is: 

“Legislation that grants regulatory authority to a specific body should explicitly 
specify the objectives for doing so.  In particular, the legislation should spell out the 
policy objective it aims to achieve rather than the process by which the objectives 
will be achieved.  The appropriate degree of prescription or detail in legislation is a 
matter for judgement.  Principle based legislation is likely to be the most 
appropriate way of meeting policy objectives in complex or rapidly changing policy 
environments.  However, this is contingent on the regulatory authority having the 
necessary sectoral expertise and capacity to implement its legislative 
responsibilities.  In addition, it should be acknowledged that it imposes 
communication challenges that must be managed by the regulatory agency”. 

24. This is worthy of consideration alongside how to approach delegation to, and 
independence of, regulatory institutions.  These matters also go hand in hand with 
considering whether the institutional models and cultures are fit for purpose for 
implementing frameworks to achieve clear policy outcomes.  The greater the 
delegation and independence, the more that a principles-based approach in 
legislation may be appropriate to leave sufficient flexibility and sustainability within 
the regime.  The onus of communicating and facilitating understanding of operation 
of the framework then transfers to the regulatory institution.  On the flipside, where 
delegation is being limited and roles reserved to Government, the greater the 
prescription that might arise within legislation. The more prescription there is, the 
more risk there is of creating unintended consequences that can only be rectified by 
more legislation. 

Operation implements the framework to facilitate the intended outcome 

25. It may sound obvious but the regulatory institution needs to be able to implement 
the framework in order to support the intended policy outcome.  But achieving 
alignment in practice requires focus.     

26. While a separate and specific matter, the current framework governing copper 
pricing is a good example of a framework where there are tensions and competing 

                                                            
8 OECD 2012.  Recommendation of the Council on Regulatory Policy and Governance. 
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views on the policy outcome intended for New Zealand and competing short term 
and long term focuses.   

27. We note parallels with the evolution of transmission investment in New Zealand.  
What was once an area of significant debate and contention is now widely regarded 
as a mature and effective regulatory framework – where the application of a building 
blocks regime for transmission charges provides a framework for focused and robust 
discussion regarding Transpower’s investment plans.  We believe that substantial 
benefits are likely to be realised by implementing a similar model for the funding of 
telecommunications network investment and hope to have additional input into the 
design of this critical element of economic regulation in New Zealand.   

28. And of course – being creatures of statute in most cases – this should align with the 
legislation including the purpose statement, the tools and the degree of prescription 
in the legislation. 

29. The statutory regimes regulating New Zealand are subject to frequent change and 
amendment through legislation. Although such amendment is often designed to 
make improvements in the efficiency and operation of the sector subject to 
regulation, in our experience and opinion, such amendments often lead to an 
increasing risk of disconnects between what is intended in terms of policy outcomes 
and what is prescribed or interpreted in the legislation by the regulatory institution.  

30. This risk is increased where the regulatory institution is operating under multiple 
pieces of legislation with a range of objectives and multiple focuses.  Of further 
concern, is where the drafting of an amendment makes unclear the internal cohesion 
between the operative and purpose provisions of a piece of legislation.  Such 
situations make it very difficult for a party subject to regulation, the regulator itself 
and the Courts (when considering an application for judicial review) to properly 
assess and give weight to the underlying policy expectations that informed the 
design of the legislation. 

31. There are mechanisms that can support realignment of regulatory institutions with 
policy outcomes short of legislation such as the issue of Government policy 
statements (section 19A Telecommunications Act: inserted, on 22 December 2006, 
by section 9 of the Telecommunications Amendment Act (No 2) 2006 (2006 No 83) is 
an example).  However, when an independent regulatory institution only has to have 
regard to such a statement, its effectiveness or impact on a regulatory institution 
could be limited.  Alternatively, consideration of this in monitoring could be actively 
considered.  We suggest that this is an additional area that warrants further 
attention - with particular focus on the effectiveness of available tools and the likely 
willingness of Government to use them.   

32. We suggest that it is useful to consider whether or not it is a regulatory institution’s 
role or appropriate focus to take test cases and build case law.  Ultimately, we 
expect the effectiveness of this form of approach will be strongly influenced by the 
mindset of the regulator in question.   
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Overlapping roles and gaps 

33. Ambiguity and overlapping roles should be avoided, minimised and, where they 
exist, be well explained.  This is relevant at the framework and the institutional level.  
There may in some cases be good reasons for multiple institutions or multiple roles.  
However, in other cases there can be risks of complexity which hinder coherency in 
the regime and create cost or mitigate outcomes sought. 

34. In the telecommunications space today the Commerce Commission regulates copper 
services under the legacy regime.  The Ministry of Business Innovation and 
Employment (MBIE) has various deeds in place with Chorus including the TSO.  
Pricing and investment associated with these are therefore not dealt with together.  
Chorus and other local fibre companies have public private partnerships with the 
Crown to build fibre to the home networks following a competitive tender process.  
The Commerce Commission is monitored by MBIE.  CFH is monitored by COMU within 
Treasury.  Another part of Treasury is responsible for best practice regulation. 

35. We note similar overlapping roles in the regulation of transmission by the Commerce 
Commission and the Electricity Authority.  The former Electricity Commission is an 
example where role clarity was a significant issue.  As we understand, the long list of 
objectives was conflicting and there were issues with roles across various regulatory 
institutions that overlapped. We expect other submitters will raise this as a case 
study. 

36. We are also aware of tensions being created in the financial services sector where 
regulatory overlaps exist between the Reserve Bank of New Zealand (RBNZ) and the 
Financial Markets Authority (FMA).  Clarifying these overlaps is one area where we 
consider that strong gains can be made.   

Well known or unique 

37. We do not necessarily think that innovating to establish new regulatory models and 
designs is always necessary or that it should be assumed that models in other 
countries can always be transplanted into the New Zealand environment. 

38. Part 4 of the Commerce Act is an example where, leading up to those reforms, 
industry wanted to return to more orthodox ways of regulation to bring about greater 
stability and should be a case study on this topic.  Even though, a new merits review 
process was created and the point at which it is applied (the input methodology 
stage only) will be interesting to see what hindsight will bring on that, including on 
the (extra) cost of working out how the innovation applied in practice. 

39. The following examples from telecommunications should make us question whether 
we are thinking through design and operation and how we rate on efficiency and 
effectiveness: 

39.1. Accounting separation was imposed as a “regulatory trend” and drove around 
$20 m of cost into the regulated business but the resulting information was 
never used by the regulator for any purpose; 

39.2. Information disclosure is also required under the current regime and millions 
of dollars will be spent in the coming years to ensure compliance.  The 
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detailed requirements within the regulator’s discretion require that 
judgements on allocation of cost are required by the regulated business.  Yet, 
the purpose for collecting the information and the type of regulatory regime it 
may be used within for the future isn’t known.  The risk here is that the 
collected information is not fit for purpose, implying a high risk of increasing 
cost and potential rework at a later date; 

39.3. Infrastructure in New Zealand is regulated differently – there are different 
purpose statements, different regulatory models (building block models or 
access pricing models) and some have merits review, some do not; the 
merits review in Part 4 of the Commerce Act are “specially designed” rather 
than sticking to known and tried options that are well known – driving new 
interpretation issues and costs; and 

39.4. The TSLRIC regulatory pricing approach, which has been widely used in 
overseas jurisdictions with a vertically integrated provider, continues to be 
used to set wholesale prices in New Zealand despite the introduction of 
structural separation, open access and rapid deployment of a next generation 
access network.  TSLRIC is not fit for purpose in these circumstances (as 
discussed below). 

The cost of getting it wrong 

40. Any credible person will recognise that the risks of regulatory error are real and they 
are high.  Any activity involves cost – whether that is opportunity cost in choosing 
one activity instead of another, financial costs or reputational costs.  Regulators must 
balance the costs of their decisions and strike a balance whereby the overall benefit 
to society is maximised.  They must avoid over-emphasis on the benefits in one 
direction (say, lower end user prices) and must pay attention to the hidden costs.  

41. Infrastructure industries require very substantial capital investment, much of which 
must be sourced from offshore.  In making choices about where to place their funds, 
investors weigh risks and returns carefully.  When regulatory decisions increase risk 
or reduce the likelihood of a fair return, investors will not risk their funds.  At the 
very least they will demand a higher cost of capital, which means it costs more to 
build or operate a business in New Zealand.  This is the unseen cost of poor 
regulation to New Zealanders.   

42. The long investment cycle in network industries means that funds sunk into 
infrastructure now will not be recovered for decades.  This puts investors into a 
vulnerable position.  To commit funds to a long term investment, long term 
regulatory certainty is required.  Existing approaches to regulation in some sectors, 
however, are fundamentally at odds with certainty.  For example, the TSLRIC 
approach to setting telecommunications wholesale prices ignores costs actually 
incurred and instead focuses on a hypothetical scenario which might involve 
technology radically different from that employed in the market.  This hypothetical 
exercise is inherently unstable, and can cause substantial windfall gains and losses, 
exposing all market participants to unexpected price shocks.  The uncertainty 
resulting from this outdated regulatory approach increases the cost of financing 
investments in New Zealand. 
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43. By contrast, the building block regulatory model which applies in the electricity and 
gas sectors in New Zealand and Australia is well suited to providing regulatory 
certainty over a long term investment cycle.  Being focused on the costs incurred by 
the regulated business, these models provide assurance that investors will recover 
the cost of prudent investments over time, including a fair rate of return.  Windfall 
gains are minimised, price shocks are limited and well-designed incentive regimes 
encourage efficiencies which flow through to lower end user prices.  Some overseas 
regulators go further and explicitly consider the potential impact of the proposed 
decision on the ongoing financeability of the regulated business, as a routine 
component of the decision-making process.  Critically, with such a stable and certain 
regime, the cost of attracting investment to New Zealand is kept low.   

44. Ultimately, if New Zealand is to have investment in infrastructure envisaged by our 
National Infrastructure Plan, it must be paid for.  If we are not willing to allow 
investors a fair return on their investment, funds will not be forthcoming.  If we are 
not willing to have the user pay the full cost for the use of the investment, then 
either they taxpayer must pay, or we must be willing to do without. 

45. A general investment concern is that of “sovereign risk” – namely that politics risk 
instability and shocks.  However, while some are referring to this in Chorus’ current 
context, the inverse situation is in play – investors seek intervention to stabilise what 
they see as a disconnect between the regulatory framework and implementation by 
the regulatory institution and the policy outcome. 
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PART B: GOVERNANCE AND LEADERSHIP 

 
• The disciplines of diverse Boards and good governance should generally be preferred 

over individuals to improve the credibility and the quality of decision-making. 
 

• The culture of an organisation and the capability it attracts in an increasingly 
competitive environment for talent needs to be set from the top.  This plays an 
important role in achieving outcomes and high quality impact in any organisation. 

 
 

 

46. There seem to be a range of models in New Zealand that would be worth 
investigating further in terms of structure and also in terms of governance and 
leadership approaches.  The tone of an organisation is set at the top.  Generally we 
think that individual regulators should be avoided in favour of a Board approach.  
Ofcom in the United Kingdom is an example of a changed model from an individual 
Director General to a Board governance environment and also where sectors have 
effectively been delegated. 

47. The perception and actual decisions of an informed diverse group is likely to be more 
robust than the potential risks involved in individual judgments and personalities.  
This can also mitigate any concerns about regulatory capture while still enabling 
individuals to be informed and connected to the real world.  In addition, where a 
group of decision makers doesn’t strive for consensus decision makers, this can 
increase risk aversion and isolation – which ultimately does not make for informed 
decision-making. 

48. In a corporate environment, good governance aspires to selecting a group of 
individuals that bring their diverse range of skills, experiences and backgrounds to 
the table.  A board decides what to delegate to management so that management is 
appropriately empowered and then holds management to account.  That delegation 
is made to the Chief Executive Officer (CEO) who then sub-delegates as he or she 
considers appropriate.  Culture, strategy, stakeholders and risk are also key focuses 
in a good governance environment.  A board can collaborate with, and appropriately 
challenge, Management in all of these areas. Informed decision-making is king. 

49. While the concept of a Board and a CEO are present in New Zealand regulatory 
institutions, there are a range of approaches to delegation, leadership and decision-
making that are worthy of deeper consideration to inform what is working well and 
what can be improved.  Similarly the reputation (and important within that are 
perceptions) for the credibility of decision-making and/or challenges made (or not 
made) to decisions may provide useful insight. 
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50. High level examples of regulatory institution organisational structures are below: 

  

 

51. Interesting questions to ask and compare against a corporate Board might include: 

51.1. What does Board composition look like and how is it put together? 

51.2. What does governance look like in the organisation?   

51.3. What does Management look like in the organisation? 

51.4. What is the relationship between the Board and the CEO?   

51.5. What delegations exist and why?   

51.6. What is the impact on how and where decisions get made? 

51.7. What levels of empowerment are intended and perceived by staff in the 
organisation and what is the impact? 

51.8. Where is the strategy and culture developed and promoted? 

51.9. What is the starting mindset communicated about business? 

51.10. Where there are policy and enforcement roles, how is this managed? 

51.11. Where is the risk appetite discussed and how is risk monitored? 

51.12. What level of independence is expected and why?  How does that translate in 
practice? 

51.13. What performance agreements are in place and what do they incentivise? 

51.14. What external oversight occurs (how much is self review/reporting and how 
much is active external review)? 

Board 

CEO 

Organisation 

Board 

Governor 

Organisation 

Commissioners 

CEO 

Organisation 

FMA Com RBNZ 
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51.15. What external accountability mechanisms are in place? 

51.16. What lessons can be learned from such a sample of organisations that 
promote or detract from high quality decision-making? 

52. We note the State Services Commission has framed an organisational management 
approach in the diagram below.  While this covers many important aspects relevant 
to an effective regulatory regime, we assume that a focus on sustainable policy 
outcomes over the long term is implicit and note that accountability mechanisms 
(which go to quality) are missing from this outline.   

53. Additionally we note that a key matter that may be relevant for individual officials on 
a day to day basis is balancing short term political drivers and sustainable long term 
policy in New Zealand.  While this may be broader than the scope of the Issues Paper 
the quality of policy making support to Government of the day is aided significantly 
by the quality of the advice provided by supporting department/s.  Those supporting 
department/s influence directly and indirectly the communication around policy 
outcomes sought and therefore potential success. 
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PART C: MEANINGFUL ENGAGEMENT 

 
• Culture, capability and communication are essential to ensure that policy designers and 

regulatory institutions genuinely listen as well as inform the businesses they influence 
and impact. 
 

• Engagement must be perceived as genuine and in good faith.  It should be early, 
tailored where appropriate and can play an important role of constructive influence, 
growing understanding and facilitation towards policy outcomes. 

 
 

 

54. We believe that greater consideration needs to be given as to whether regulation is 
intended to supplant or support commercial solutions.  In our view, more focus 
needs to be given to creating incentives that promote negotiated commercial 
solutions in preference to regulated outcomes.  We encourage the Commission to 
look at the work of Stephen Littlechild in this area9.  In summary, Littlechild has 
extensively researched the ability of commercially negotiated solutions to drive more 
efficient outcomes than regulated solutions.  

55. One aspect crucial to good engagement is starting out with a positive mindset and 
culture.  It is concerning that regulators appear to often start with a mindset that 
business needs to somehow be controlled where a more positive mindset would be 
one of: how can regulation help business?  Richard Hooper CBE outlines the 
importance of good culture and process in achieving good outcomes in his paper 
attached in Appendix 1 of this submission. 

56. External engagement by regulators is unlikely to be effective in the absence of strong 
leadership and governance within the regulatory body.  That is, a regulator has more 
chance of being effective when staff are engaged and feel empowered.  In particular, 
it is critical that staff feel empowered to engage openly with (and therefore 
understand) the businesses that they are impacting by the decisions they make.  In 
our experience, this form of engagement can have a significant impact on the 
effectiveness of regulatory engagement.   

57. Richard Hooper CBE again references the way in which consultation is conducted and 
the impact that this can have on outcomes: 

“Two other suggestions in relation to consultation: whilst all consultations ask for 
written evidence by a given date, this must not be the only approach.  It is equally 
important for the consultors to meet the consultees in the flesh.  Secondly, it is 
very helpful and productive if the consultors can get on the road and visit the 
consultees in their own environments, not summon them to anonymous 
Government offices.  As a result, I have found that consultees are more relaxed 
(they are in their own space) and therefore more likely to speak honestly and 
openly.  One also learns more about them in their own space.  This creates genuine 
dialogue and engagement”. 

                                                            
9 http://www.cne.es/cgi‐bin/BRSCGI.exe?CMD=VEROBJ&MLKOB=601755331414 
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58. Consideration also needs to be given to whether enforcement roles are focused on 
facilitating compliance or preferring enforcement options (or at least keeping those 
open and being in a default position of no engagement).  We can think of instances 
whereby a regulatory institution is unable or unwilling to engage on an interpretation 
point for compliance reasons even if asked up front transparently.  We can compare 
this with other regulatory institutions that are able to engage early up front to assist 
in facilitating compliance.  The perception of the former is that if the regulatory 
institution doesn’t know then how can a business wanting to comply necessarily 
know how to navigate unchartered waters?  The perception in the latter case 
provides genuine engagement that enables a business to ensure compliance and 
understand the regulatory institution’s views.  It is an unsatisfactory position to 
engage early and genuinely to seek to work through complexities or uncertainties 
and be put in a position that the business will be told whether or not it has complied 
or got it right sometime afterwards, potentially against hard powers. 
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PART D: THINKING FAST AND SLOW 

 
• Robust analysis requires an evidence based approach and a well-rounded approach. 

 
• Process is important, so is the substance and quality of decisions. 

 
 

59. Robust analysis has to form a core component of any effective regulatory framework.  
Critical to this analysis is an ability to ensure the costs, benefits, and second order 
impacts of regulatory decisions are understood.    

60. As discussed early, the quality of the decisions and alignment with the outcomes 
sought is fundamental.  Where process becomes a focus over substance, market 
reality and policy outcomes, the quality of decisions can be significantly impacted.  
Similarly where decisions are grounded in individuals or beliefs the decision-making 
process and the quality of the output may be impacted.  And regulatory decision-
making can have significant and enduring impacts. 

61. In our view, a renewed focus on robust (including quantitative) analysis will go a 
long way towards driving increased regulatory quality.   

62. Aspects that we consider are necessary for promoting robust analysis include: 

62.1. Thorough cost benefit analysis; 

62.2. Improved application of regulatory impact statements; and 

62.3. Adoption of evidence based analysis. 

63. We consider these in more detail below.   

Cost benefit analysis 

64.  CBA remains an important component of robust policy development.  We have 
observed a growing trend away from the application of robust cost benefit analysis 
accompanying key regulatory consultation and decision papers in New Zealand.   

65. We acknowledge that robust CBA requires some effort.  However, the information 
gleaned from a robust CBA process is crucial to informing the regulatory debate, 
providing a rigour that is not easily replicated from any other form of analysis.   

Evidence based analysis 

66. As outlined elsewhere in this paper, we are concerned that New Zealand is often in a 
mindset of “jumping to solutions” ahead of adequately understanding the problem 
that is being addressed.   

67. Regulatory change can impose significant costs.  At a minimum, stakeholders ought 
to be able to see what the purpose and necessity of this change before committing 
significant resources to it.   
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68. Effective policy decision-making must be informed by rigorous and objective 
evidence based research.  “The role of evidence in policy formation and 
implementation” is the subject of a report recently released by the Prime Minister’s 
Chief Science Advisor Peter Gluckman.10  In his report, Gluckman highlights a 
deficiency in the use of “scientifically rigorous evidence” by public servants in the 
formation and evaluation of policy in New Zealand.  Gluckman says that many 
“senior public servants appear to work from their own beliefs” when implementing 
and assessing the impacts of public policy, as well as viewing the policy process as 
an act of simply  implementing political and ministerial directives.   Gluckman’s 
report argues that the need for objective evidence-based research will grow with the 
increasing pace of technological change and innovation.  

69. Gluckman suggests a range of ‘low cost’ recommendations to overcome these issues. 
Two, which have particular merit, include:  

69.1. Improve and make more explicit the use of government funds for research to 
assist policy formation; and 

69.2. Develop a standard set of protocols across government regarding obtaining 
expert scientific advice 

Application of regulatory impact statements 

70. We note that New Zealand has a requirement for RISs to accompany key regulatory 
change.  While we support this as a concept for helping to introduce rigour into the 
regulatory process, we note that there are very mixed views with respect to the way 
in which RISs are currently applied. 

71. We suggest that this framework is reviewed, with a view to making this framework 
work more comprehensively and effectively.  Changes might include, stronger 
requirements around the use of RISs, improved reporting of RIS outcomes, and 
better education within the public sector with respect to the importance and 
application of RIS. 

 

  

                                                            
10 www.pmcsa.org.nz/wp‐content/uploads/The‐role‐of‐evidence‐in‐policy‐formation‐and‐implementation‐
report.pdf 
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PART E: INDEPENDENCE, ACCOUNTABILITY AND FUNDING 

 
• Proper exercise of independent judgement will always have a place.  Appropriate 

accountability should accompany it. 
 

• We need the best regulation at the lowest cost if we aspire to efficiency and 
effectiveness.  The cost of regulatory agencies and on business are a cost to the 
economy and ultimately to end users. 

 
 
 

Independence 

72. Regulator independence is often considered a desirable attribute for promoting 
robust regulatory outcomes.  It can help ensure that short term political issues do 
not create substantive shocks in the market.  This holds true so long as the policy is 
designed well and the framework and implementation are joined up with the policy 
outcomes sought. 

73. Independence also runs a risk of being misunderstood or driving nonsensical or risk-
averse positions.  On the one hand, the regulator will have views – at least on 
implementation – of policy design and on the other, the regulator is not the 
substantive policy maker.  There is certainly a grey area in New Zealand where the 
policy makers and the regulatory institutions overlap.  One bookend may be a view 
that a regulator over reaches into policy making roles (or fundamentally objecting to 
policy proposals).  The other bookend may be that the regulator is so siloed within its 
framework and is unable or unwilling to say that frameworks or implementation are 
not working as intended.  The right balance is delicate - all parties can be subjected 
to public and political games making it a challenge to have a mature conversation – 
one which is appropriate to ensure policy making and implementation is joined up 
and outcomes are met. 

74. In reality, independence can be difficult to achieve.  That is, all regulators must be 
appointed by someone, regardless of how independent they are structured to be.    
Regulatory institutions are of course implementing policy designed by Government as 
policy makers and they are given a legislative framework by Parliament.  So to 
perceive independence as a concept of being disconnected from the wider 
environment is something that should be avoided. 

75. Generally the higher the degree of independence and discretion, the stronger the 
monitoring and accountability should be.   The impacts from regulatory decisions can 
be significant – impacting wider NZ Inc objectives such as productivity growth.  It is 
therefore important to continuously ensure that it is working in the best interests of 
all stakeholders and that stakeholders have the opportunity to raise objections where 
they do not consider this to be the case.    

Accountability 

76. Whether independent or not, with responsibility comes accountability in any 
organisation.  Accountability ensures that the right incentives are in place to achieve 
high quality outcomes.  Regular monitoring and measurement helps ensure that the 
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outcomes are kept front of mind – and outcomes do not have to be just “what you 
do” but can (and in our view should) include “how you do”. 

77. There are proper roles for the exercise of independent judgement in regulatory 
regimes.  There may be appropriate discretion delegated to a regulatory institution 
for good reasons.   

78. Regulatory institutions today have a role in deciding trade-offs and areas of focus.  
They may also, by design or by default, be responsible for significant strategic 
choices and/or significant policy decisions that fundamentally impact businesses, 
investment and end users.  Assessing how and where to focus their effort/priorities, 
how proactive or reactive to be, and when and where to facilitate compliance or take 
investigation and enforcement action, all go to effectiveness and efficiency. 

79. Promoting accountability and transparency periodically builds credibility publicly as 
well as presenting regular opportunities for both appreciative inquiry and 
constructive feedback.  Who carries out these reviews will influence how the 
incentives are ultimately viewed by the regulatory institution.  This is a relevant 
consideration when assessing the degree of independence sought as outlined in the 
Commission’s Issues Paper. 

80. As the degree and complexity of regulation and the number of institutions has 
increased, so has the potential significance of regulatory decisions for the 
New Zealand economy.  In many areas the regulator’s decisions are interventions 
that supplant commercial decision-making and affect present and future investment 
in New Zealand.   

81. Regulatory appeals have evolved in New Zealand with no apparent consistency or 
rationale for including it for some industries and not others.  The absence of merits 
review creates a risk that the regulator’s focus will be on decision-making procedure 
to avoid judicial review, leaving the substantive quality of the decision as a 
secondary concern.   Appeals on the merits (as opposed to just on the law) provides: 

81.1. Accountability, credibility, quality assurance, and incentivises high quality 
decision-making in the first place – this is the primary benefit of merits 
review; 

81.2. A formal check on the exercise of the regulator’s discretionary powers to 
ensure that regulatory issues are not played out in a public and political way, 
which is not constructive for the industry or the Government; 

81.3. Establishes precedent that guides future decision-making, which increases 
certainty and predictability for both the regulator and industry participants; 
and 

81.4. Provides flexibility for regulatory errors to be corrected. 

82. Merits review recognises that regulatory decision-makers will not always get it right.  
Professor Stephen Littlechild, former Director General of Ofgem has recently been in 
New Zealand and challenged us to think about whether the regulator really knows 
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best all the time and has been writing on the potential for constructive engagement 
where commercial solutions (which can be more flexible) might be promoted 
wherever possible. 

83. It is not a criticism that regulators do not always get it right.  It is simply an 
acknowledgement that any organisation made up of people is fallible.   

84. These benefits likely outweigh the costs.  Accountability does have a cost – but there 
are also well recognised costs associated with the risk of significant regulatory error 
and the impact on individual firms.  These costs cannot be ignored.  The costs 
commonly referred to as being associated with merits review are: 

84.1. Litigation costs; 

84.2. The cost to the regulator in seeking to ensure all decisions are sufficiently 
robust to withstand merits review; 

84.3. The cost of delay and potential gaming of regulatory decisions; and 

84.4. The potential for different rather than better decisions by another decision-
maker. 

85. These costs can be mitigated.  Concern about delay and gaming can be addressed by 
the design of the merits review regime and has been well traversed in previous talk 
in New Zealand about best practice regulatory principles.    

86. One point of caution would be that when we design, do we need to depart from an 
existing and tested process?  The appeal mechanism in Part 4 of the Commerce Act 
was a unique creation meaning there is no precedent and it has to be tested in full 
through the Courts.  Yet, there was and is already a well tested merits review 
process in the Commerce Act for merger cases.   

87. As noted above, many are asking why there are different regulatory frameworks 
applied to different infrastructure companies in New Zealand.  In a country the size 
of New Zealand, the complexity that this drives is difficult to understand and justify. 

88. It is not always necessary to design and innovate in legislation which can carry high 
risks of unintended consequences.  Further, it is not clear why different industries 
need to have different merits review processes – uniqueness drives not only 
complexity but cost and has reduced wider relevance.   

Funding 

89. The funding of regulators is also an important consideration in the development of an 
effective regulatory framework.    

90. Key components that we consider need to be looked at in this area include:  

90.1. The use of levies to fund regulatory agencies; and 

90.2. What principles ought to be adopted in considering various funding regimes? 
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The use of industry levies 

91. We note that in recent years the Government has introduced a variety of new 
funding mechanisms, such as industry levies, to fund new regulatory Authorities.  We 
are concerned that this (relatively new) method of funding has been applied in an ad 
hoc manner and without guidance from any set of principles.  While we are not 
opposed to the use of industry levies per se, we do have concerns about the way in 
which they are introduced and consider that this is an area that could benefit from 
further investigation. 

92. The Energy Efficiency and Conservation Authority (EECA), the Electricity Authority 
(the EA) and the FMA are all examples where this type of mechanism has been 
applied in recent years.   

93. Whether funded via general taxation or the establishment of an industry levy, the 
costs of that regulatory agency all contribute to the cost to the economy of 
regulation.  We are concerned that “hiding” authority costs by establishing industry 
levies could see further growth of the Government sector without sufficient checks 
and balances.   

94. It is important to ensure that the (often high) administration costs do not outweigh 
the benefits of direct funding.  We note that this form of funding will never be as 
efficient or as transparent as funding from general taxation.   

95. We submit that the development of a set of principles for the development and 
application of industry funding mechanisms will help to mitigate these concerns.  

Principles for considering funding mechanisms 

96. Principles that might be applied to industry funding mechanisms include:  

96.1. Is this form of funding consistent with Treasury user-pays principles? 

96.2. A thorough assessment of where the costs and benefits fall.  Can they be 
attributed accurately enough to support the development of a levy? 

96.3. An assessment and reporting of any general taxation that is already being 
allocated to this Government function. Can there be a re-allocation? 

96.4. What are the collection/administration costs of this form of levy? 
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ANNEX 1:  OECD RECOMMENDATIONS FOR DRIVING REGULATORY QUALITY 

Extract from the 2012 OECD report “Recommendation of the Council on Regulatory Policy 
and Governance”11 

“On the proposal of the Regulatory Policy Committee:  

I. RECOMMENDS that Members:  

1. Commit at the highest political level to an explicit whole-of-government policy for 
regulatory quality. The policy should have clear objectives and frameworks for 
implementation to ensure that, if regulation is used, the economic, social and 
environmental benefits justify the costs, the distributional effects are considered and 
the net benefits are maximised.  

2. Adhere to principles of open government, including transparency and participation in 
the regulatory process to ensure that regulation serves the public interest and is 
informed by the legitimate needs of those interested in and affected by regulation. 
This includes providing meaningful opportunities (including online) for the public to 
contribute to the process of preparing draft regulatory proposals and to the quality of 
the supporting analysis. Governments should ensure that regulations are 
comprehensible and clear and that parties can easily understand their rights and 
obligations.  

3. Establish mechanisms and institutions to actively provide oversight of regulatory policy 
procedures and goals, support and implement regulatory policy, and thereby foster 
regulatory quality.  

4. Integrate Regulatory Impact Assessment (RIA) into the early stages of the policy 
process for the formulation of new regulatory proposals. Clearly identify policy goals, 
and evaluate if regulation is necessary and how it can be most effective and efficient in 
achieving those goals. Consider means other than regulation and identify the trade-
offs of the different approaches analysed to identify the best approach.  

5. Conduct systematic programme reviews of the stock of significant regulation against 
clearly defined policy goals, including consideration of costs and benefits, to ensure 
that regulations remain up to date, cost justified, cost effective and consistent, and 
deliver the intended policy objectives.  

6. Regularly publish reports on the performance of regulatory policy and reform 
programmes and the public authorities applying the regulations. Such reports should 
also include information on how regulatory tools such as Regulatory Impact 
Assessment (RIA), public consultation practices and reviews of existing regulations are 
functioning in practice.5  

7. Develop a consistent policy covering the role and functions of regulatory agencies in 
order to provide greater confidence that regulatory decisions are made on an 
objective, impartial and consistent basis, without conflict of interest, bias or improper 
influence.  

                                                            
11  www.oecd.org/gov/regulatory-policy/49990817.pdf, page 4 
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8. Ensure the effectiveness of systems for the review of the legality and procedural 
fairness of regulations and of decisions made by bodies empowered to issue regulatory 
sanctions. Ensure that citizens and businesses have access to these systems of review 
at reasonable cost and receive decisions in a timely manner.  

9. As appropriate apply risk assessment, risk management, and risk communication 
strategies to the design and implementation of regulations to ensure that regulation is 
targeted and effective. Regulators should assess how regulations will be given effect 
and should design responsive implementation and enforcement strategies.  

10. Where appropriate promote regulatory coherence through co-ordination mechanisms 
between the supranational, the national and sub-national levels of government. 
Identify cross-cutting regulatory issues at all levels of government, to promote 
coherence between regulatory approaches and avoid duplication or conflict of 
regulations.  

11. Foster the development of regulatory management capacity and performance at sub-
national levels of government.  

12. In developing regulatory measures, give consideration to all relevant international 
standards and frameworks for co-operation in the same field and, where appropriate, 
their likely effects on parties outside the jurisdiction.  

II. RECOMMENDS that Members take appropriate steps to implement high standards 
and to improve regulatory processes, and to use regulations wisely in pursuit of 
economic, social and environmental policies, and to take into account the principles 
expressed in this Recommendation, which are recalled and further developed in the 
Annex to this Recommendation of which it forms an integral part.  

III. INVITES Members and the Secretary-General to disseminate this Recommendation;  

IV. INVITES non-Members to take account of and adhere to this Recommendation;  

V. INSTRUCTS the Regulatory Policy Committee to monitor the implementation of this 
Recommendation and to report thereon to the Council no later than three years 
following its adoption and regularly thereafter, in consultation with other relevant 
OECD Committees.” 
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ANNEX 2:  CANADA’S APPROACH TO PROMOTING REGULATORY QUALITY 

Overview  

1. As one of the first OECD countries to design and introduce a regulatory reform 
framework, Canada is recognised by the OECD, as a pioneer in regulatory quality.  
Canada now has a well established set of regulatory quality principles and a 
declining trend in the growth of new legislation and regulation.  

Initiatives the Productivity commission could consider for the NZ context 
‘Whole of Government’ approach to regulation – to address issues around objective 
setting’  

2. One of the key aspects underpinning the success of the Canadian approach to 
regulation has been the Government’s focus on ensuring regulatory objectives link 
to, and support, its overall policy agenda. Canada has built a culture around the 
principle that regulation is “an appropriation of the citizen’s resources to serve public 
policy goals” and that policy makers need to take “a whole of government” approach 
to regulation. All regulation is required to be assessed by the policy-maker according 
to its ability to address government-wide priorities.  

‘Red Tape Reduction Action Plan’ – to address issues around ‘regulatory culture’ 
‘propensity to regulate’ 

3. The Canadian government has recently introduced a “Red Tape Reduction Action 
Plan”.  The plan is based on targeting and removing those aspects of regulation that 
drive inefficiencies and additional costs for business. The plan includes six 
fundamental, systemic reforms, as well as a number of smaller initiatives at the 
departmental level. 

4. The plan sends a very clear message to regulators and policy makers, that 
regulation should support rather than disadvantage, business, and that the 
propensity to regulate, needs to be a tightly controlled exercise. For example the 
plan includes a ‘One-for-One Rule’ that requires regulators to offset any new 
administrative burden costs imposed on business with equal reductions in 
administrative burden from the stock of existing regulations.  Regulators also have 
to remove a regulation when a new one increases administrative burden costs on 
business. Canada will be the first country to incorporate this rule within legislation. 

 


