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Shipping Australia Limited (SAL) is a peak national shipowner body in Australia and its 38 shipping 
company and shipping agent members (list attached) would be involved with over 80% of Australia’s 
container and bulk trade and over 60% of our break-bulk and bulk trade. 
SAL also provides secretariat services for the following agreements: 
 

 Australia/North and East Asia Trade Facilitation Agreement (TFA) 

 Australia/South East Asia Trade Facilitation Group (TFG) 

 Australia/Fiji Discussion Agreement (AFDA) 

 Australia & New Zealand – United States Discussion Agreement (ANZUSDA) 
 

In addition, SAL has registered with the Registrar of Liner Shipping in Canberra these Agreements as 
well as many consortia slot-chartering Agreements among shipping lines servicing the Australian 
trades. 
 
We have had the opportunity to view the submission of the United States/Australia Discussion 
Agreement and the Australia/New Zealand-United States Discussion Agreement and their member 
lines.  We fully support the comments in that submission and in particular, the conclusions.  We also 
agree with the recommendation in the Commission’s draft report regarding non-ratemaking 
agreements namely that the existing Shipping Act 1989 exemption remain in place, that it be applied 
to both inwards and outwards shipping and that such agreements be subject to registration with the 
New Zealand authorities. 
 
SAL members are disappointed with the recommendation in the draft report to remove New 
Zealand’s exemptions for price fixing (in freight and port charges) and capacity-fixing agreements 
and to rely instead, on the generic Commerce Act authorisation regime.   
 
We are concerned that the Commission could not fully investigate the international liner shipping 
industry services and arrangements applying in New Zealand because of time limits and breadth of 
subjects covered by the initial inquiry. 
 
Part X of the Australian Competition and Consumer Act, 2010 (Cth) regulates international liner 
shipping in Australia covering both outwards and inwards shipping and was initially introduced in 
1966 in its current form and substantially amended in 1989 and 2000.  However, beginning in 1977 
there have been five comprehensive reviews of Part X, the last being in 2004/5 as mentioned in the 
draft report.  However, the draft report fails to mention a number of important points.  The 1999 
review was also carried out by the Australian Productivity Commission and its recommendation was 
to retain the exemptions in Part X.  Even the 2004-5 review report recognised the fact that the 
Government may wish to retain Part X and proposed certain amendments which, contrary to the 
comment in the draft report, was not at all close to the Commission’s draft recommendation for 
New Zealand.  The exemption for rate setting by these collective Agreements was to be retained for 
international liner conferences.  The Australian Government accepted these recommendations and 
rejected the proposal to repeal Part X.  Confidential individual service contracts would be protected 
but importantly the objects of Part X were to be clarified so that the principal objectives would be 
to: 
 

(a) Facilitate efficient co-ordination and join provision of liner shipping services within a pro-
competition framework, and  
 



(b) Assist Australian exporters and importers to have access to liner cargo shipping services of 
adequate frequency, geographical coverage and reliability at freight rates that are 
internationally competitive.   

 
The Australian Government was convinced that only with the retention of the rate-making 
exemption under Part X and the application of its other provisions with some amendments, would 
these objectives be achieved. 
 
It is our view that a thorough investigation into the New Zealand international liner shipping industry 
would have reached a similar conclusion because of the following issues: 
 

 A review of the existing market place would have revealed how competitive it is but 
underpinned by the confidence of being able to discuss between agreement parties rapidly 
changing conditions in the trade, agreeing to standard ancillary changes based on third party 
cost-recovery, agreeing on service levels and collectively addressing service deficiencies 
including inadequate capacity and equipment issues. 
 

 The question is raised in the draft report “what means have carriers had to respond to the 
excess supply of shipping capacity created by the prolonged downturn following the global 
financial crisis (Q.11.1).  The ability to maintain services was undoubtedly facilitated by the 
ability to try and put some floor under prices offered.  What is often not appreciated is that 
consortia arrangements (i.e. non-rate making agreements) are facilitated by the ability 
under rate-making agreements to agree on prices even while protecting the contents of 
individual services contracts. 

 

 Australia and New Zealand are at the end of long-line hauls.  Some exemption for rate-
making is absolutely necessary to provide stability and joint services within an environment 
where Australia accounts for around 3% of the world container trade and clearly the 
percentage for New Zealand would be considerably lower. 

 

 A full review would have definitely  examined the important extra-territorial application of 
national laws and the desirability of some consistency in the application of regulations as 
discussed by Professor James Crawford (set out in his opinion in an attachment to the 
International Container Lines Committee submission). 

 

 There would have been a more specific economic analysis of the industry.  Reference would 
presumably have been made to the EU commissioning an economic analysis by eminent 
world shipping economists under the leadership of Professor Haralambides (plus A.W. 
Veenstra, M. Fusillo, W. Sjostrom and U. Haretau).  
 
In an annex to their report  they conclude; 
 
“Restrictions on competition, in the form of shipping conferences, are a low cost way to 
ensure that the liner market is sustainable.  The low cost[s] are signified in the low 
profitability of the industry, and the fact that there is no need for an independent regulatory 
body which would guard the requirements of stable services and rates.  In other words, 
conferences may look like, but do not act as if they are a price fixing cartel.  This is further 
substantiated by Clyde and Reitzes (1998) and Sjostrom (1989) [who] find no evidence that 
conferences raise freight rates, and may well lower them.” 
 

 The economic analysis would also show very low barriers to entry in the market and would 
include a discussion on the “empty core theory” which seeks to explain what is observed in 



the behaviour of the international liner shipping market and possibly the reasons why such 
destructive competition can eventuate. 
 

In conclusion, in our view, a more comprehensive analysis of the international liner shipping industry 
serving New Zealand would have resulted in a recommendation to retain the existing exemptions 
with some amendments as outlined in this submission.  
 
The Commission in its draft report, recommends removal of the exemption as insurance against 
future carrier collusion on the basis of the shipping cycle moving into a position of more constrained 
supply.  This recommendation is not backed up with any analysis of the market in terms of: 
 

 The inherent high level of contestability in the market and; 

 Current future shipping supply scenarios (on the basis of current ship building orders) 
 
which would make the future position of more constrained supply very unlikely.  In any event, surely 
future regulatory changes would have to be considered in the content of prevailing circumstances in 
the market.  To suggest an unsupported level of conjecture at this stage could lead readers to the 
conclusion that such a recommendation was ideologically based and unfounded in terms of the 
observed characteristics of the existing market and likely future market behaviour. 
 
On page 177 of the draft report, reference is made to the June 2011, APEC guidelines on maritime 
competition laws as recommended practices for member economies.   It is noted that the guidelines 
implicitly accept the distinction between ratemaking and non-ratemaking agreements.  How can this 
comment be made because the terms of reference for the development of these guidelines state 
that only non-rate making agreements were to be considered and not rate making agreements? 
 
Conclusion: 
 
We would strongly urge the Commission to amend the recommendations in relation to international 
liner shipping to retain the existing exemption for both rate and non-rate setting agreements with 
amendments to provide for the public registration (with appropriate safeguards of maintaining 
commercial confidentiality) of such agreements in both the export and import trades and to provide 
protection for maintaining the confidentiality of individual service contracts.   
 
Alternatively, if the Commission’s recommendation was to be adopted to withdraw the exemption 
for late-setting agreements, then there would clearly be a disconnect between the New Zealand and 
Australian regulatory systems for international liner shipping.  Such divergence is likely to cause 
serious problems for New Zealand shippers. 
 
I would be happy to elaborate on the above or seek to address any other questions raised by the 
Commission in relation to the regulation of international liner shipping.  My contact details are 
lrussell@shippingaustralia.com.au or +61 2 9266 9903. 
 
 
Yours faithfully 
 
 
 
Llew Russell, AM 
Chief Executive Officer   
Shipping Australia Limited 
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