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12 May 2014  

 

Inquiry into Regulatory Institutions and Practices 

New Zealand Productivity Commission 

PO Box 8036 

The Terrace 

WELLINGTON 6143 

 

Dear Commission; 

The Board of Airline Representatives of New Zealand (BARNZ) is an incorporated society, the 

members of which comprise virtually all international airlines which operate scheduled services into 

New Zealand.  There are currently 20 members of BARNZ.     BARNZ represents members before the 

Government, regulators and airports in matters where airlines have a common interest.     

BARNZ wishes to focus on chapter 13 – funding regulators in this submission on the Productivity 

Commission’s draft report on regulatory institutions and practices. 

Airlines pay a significant amount of fees and levies to government regulators.  Most significantly, 

levies for Aviation Security cost approximately $80m annually.  User charges and industry levies to 

the Civil Aviation Authority are approximately $35m annually.  Airlines also pay fees to Customs and 

MPI for a range of services.  

Turning specifically to the questions posed and recommendations made by the Commission on 

which BARNZ wishes to comment: 

 

Q 13.1 Are there clear and accepted definitions of fees and levies in New Zealand?  If not, does this 

matter?  Are there matters that are specific to either fees or levies that the Commission needs to 

consider? 

BARNZ has found that regulators tend to draw a distinction between whether they consider the 

charge is a fee or levy, with the approach being that when the regulator feels it is able to 

characterise a charge as a levy rather than a fee, then it feels able to avoid the need to accurately 

match costs to the charges being set or the need to match the charges for a particular class of users 

with the costs caused by those users.   There is a tendency for the regulator then to simply levy the 

lion’s share of the revenue sought on the parties it believes have the ability to pay the cost, or the 

party less likely to vociferously object.  This has been a key experience with respect to the setting of 

CAA levies on the aviation sector with commercial airlines being levied three quarters of all CAA 

costs despite only causing one quarter of CAA costs.  
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It would be very helpful for there to be a clear definition of the characteristics of a fee vs a levy, and 

when a charge can be considered to be a levy as against a fee, given the consequences this 

distinction appears to have on the requirement to match costs against revenue. 

 

R 13.1 The Government should publish its cost recovery policy, covering issues such as: 

- Policy objectives; 

- Guidance about how to make trade-offs should objectives conflict; 

- When cost recovery may be appropriate; 

- Consultation requirements before implementation; 

- How and when arrangements are to be reviewed and by whom; and 

- Responsibility for ensuring compliance with the policy. 

 

BARNZ supports this recommendation, and suggests that the list of issues addressed in the cost 

recovery policy should be expanded to include: 

 Cost allocation – which is vital to the setting of charges;  

 Expectations around the level of information to be provided during consultation; and 

 Reporting requirements on matters such as service levels and the actual level of cost 

recovery and expenses as against the forecasts made when charges were set. 

 

R 13.2 Portfolio ministers should be responsible for ensuring that agencies within their portfolio 

have complied with the Government’s cost recovery policy.  Chief executives of agencies proposing a 

new or amended fee or levy for regulatory services should be required to certify through an 

appropriate mechanism that their agency has made adequate use of the treasury guidelines. 

BARNZ supports this recommendation. 

 

Q 13.2 Would there be net benefits from imposing a general obligation on regulatory agencies to 

consult before fees or levies are introduced or amended? 

BARNZ considers that there would be, although some of the benefits may be qualitative rather than 

quantitative.  A transparent consultation process will improve the quality of the decision as a result 

of better information being available to the decision–maker.  It may also result in a better 

understanding or in a degree of ‘buy-in’ to the decision on the part of users or payees of the charges 

or levies.   

A consultation process can be designed to fit the circumstances.  Not all consultations have to be as 

thorough or time consuming as is necessary in some instances.  It may well be that the consultation 

required for a three or five yearly review of charges will need to be a lot more comprehensive than 

an annual reset or an adjustment to charges during a three or five year pricing period.  For example, 

Avsec has just completed a three yearly resetting process of the security levies.  This was an 

extremely thorough process encompassing financial forecasts as well as efficiency improvements 
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and operational matters.  It was much longer than the abbreviated consultation processes agreed 

between Avsec and the airlines in 2010, 2011 and 2012 when charges were reset for shorter time 

periods of one to two years in the knowledge that a comprehensive consultation process would 

follow in 2013.  

 

Q13.3 Do surpluses and deficits on memorandum accounts signify a problem?  If so, are there 

worthwhile options to address this problem? 

Surpluses and deficits on memorandum accounts signify that examination is required in order to 

ascertain the underlying reason – which may or may not be a problem or a danger to one or the 

other party.   

Where charges are specified on a per unit basis, then the difficulty of making accurate forecasts of 

the throughput will inevitably lead to a surplus or deficit, as actual volume will almost always differ 

from that forecast.  It is the size of the surplus or deficit, and its duration which is of more 

significance than its existence.  Memorandum accounts provide a transparent mechanism enabling 

the smoothing of charges over time, and the recovery of shortfalls or the reimbursement of over-

recovery.  

BARNZ has been involved in the consultation of Avsec charges for the past ten years.  Avsec costs are 

paid for by airlines through a levy on each airline per departing passenger they transported.  The 

memorandum process has been a key factor in making airlines comfortable that the Government 

will not make a windfall profit on provision of aviation security if passenger growth exceeds that 

forecast.  Airlines understand that if there is a deficit in revenue collected over a three year period – 

then this will be made good in the next three year period (if charges are not increased earlier).  At 

the same time, airlines take comfort in the fact that if the revenue collected exceeds the costs of 

providing aviation security services, then this surplus will be available to set off against future costs, 

and that (at least in the case of Avsec) the memorandum account receives the benefit of interest on 

that surplus.1 

The problem arises when the surplus or deficit becomes too large or persists for longer than is 

reasonable.  Avsec and BARNZ entered into a Letter of Intent in 2006 that surpluses should not 

exceed 5% of Avsec’s annual costs.  However, in practice the inertia of government machinery in 

commencing reviewing charges, and the cumbersome nature of the charge setting process itself, 

meant that surpluses had grown to $49m in early 2010 (which included a $7m reserve targeted by 

the Government) before charges were reduced to below the cost of providing security services so as 

to ‘consume’ the surplus over the following three years.  The magnitude of the $49m surplus was 

                                                           
1
 There is a sentence on page 332 of the draft Report which raises the possibility of there being ‘some form of 

charge … imposed on surpluses’.  It is not clear from the Report whether the Commission is floating the idea of 
an interest charge paid by the Government to the memorandum account which would be for the benefit of 
users paying those charges, or whether it would be a charge to users which would reduce the balance of the 
memorandum account.  If the latter is what is being floated, then BARNZ strongly opposes the concept.  
Surplus balances in memorandum accounts represent money paid by users from charges being higher than 
they ought to have been, and should be treated as a balance for the benefit of the users.  Any charge should 
be one paid by the Government reflecting the fact that it holds moneys paid in advance by users and the 
Government has had the benefit of the use of this money.   
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such that there was a real risk that aviation security charges were no longer a charge, and had 

instead become an unauthorised tax, and thus ultra vires.   There was an urgent need to revise the 

charges downwards, yet despite BARNZ requesting action since June 2008, consultation over 

reducing the charges did not occur until late 2009 with new charges taking effect in April 2010. 

The length of time, and the cumbersome nature of the process, to achieve changes to charges are 

the key barrier to addressing surpluses or deficits.  It can take more than a year for the change 

setting process to be completed for Avsec charges – even when the change is non-controversial and 

supported by users.  During this extended time the problem grows significantly. 

It is common for the initiation of consultation and release of a proposal to stakeholders to be 

delayed for several months while a number of arms of government review the draft proposal before 

allowing it to be released to stakeholders for consultation.  A period of around one month is usually 

allowed for user feedback.  It will then usually take another six months for a decision to be made and 

charges implemented.  For example, in late November 2012 Avsec released a consultation paper 

proposing an increase to charges as stage 1 of its review of Avsec, BARNZ responded on 4 December 

2012, charges were intended to be altered with effect from 1 April 2013, yet the necessary decisions 

were not made in sufficient time, and charges were not altered until 1 June 2013, virtually seven 

months after user feedback had been provided to Avsec. 

It is the process undertaken internally by the various arms of the Government between submissions 

being received from stakeholders and a decision made on the new level of charges which needs to 

be streamlined to become more efficient and enable Avsec (and other regulators setting charges) to 

react to changing circumstances.  At present, Avsec, the CAA Board, the Ministry of Transport, the 

Minister of Transport and Cabinet all require involvement for aviation security charges to be able to 

be adjusted during a pricing period in response to movements in passenger volumes.  More frequent 

price-setting under the current processes would be an exercise in futility, as the process to adjust 

the charges would need to begin as soon as the previous charges had been set, if not before. 

During consultation with Avsec in September 2013 (for the new charges announced in April 2014)  

BARNZ advised that its strong preference was for Avsec and the Ministry of Transport to develop a 

process whereby Cabinet involvement is limited to the three yearly charge setting decisions, with 

the Minister having the ability within the pricing period to make relatively minor pre-approved 

changes to charges if passenger volumes vary upwards or downwards by set amounts from those 

forecast when charges were set, without the need for Cabinet to be involved as these pre-approved 

adjustments are triggered.    

We were told that this was not possible under the current legislative requirements.  To BARNZ 

members, this is unsatisfactory, and we urge the Productivity Commission to recommend that the 

Government investigate the creation of a more flexible process to enable the review of charges 

between the major price setting events.   To us, this is the mechanism needed to address the 

problem of significant surpluses and deficits developing during charging periods. 

For example, in the Avsec context, where the biggest cause of variability is volume, the order setting 

prices could specify that aviation security charges will comprise a levy on airlines per departing 

international passenger, which varies depending on the level of passenger volumes forecast for the 



5 | P a g e  

 

forthcoming financial year, determined on 1 February each year by the Minister of Transport using a 

matrix designed along the following lines (all figures are purely illustrative): 

 

Forecast pax 
Volume 

4.7m – 4.799 4.8m – 4.899 4.9m – 
4.999m 

5.0m – 
5.099m 

5.1m – 
5.199m 

      

1 April 2014 to 31 
March 2015 

$11.94 $11.86 $11.73   

1 April 2015 to 31 
March 2016 

 $11.73 $11.68 $11.56  

1 April 2016 to 31 
March 2017 

  $11.65 $11.52 $11.40 

 

The Order could specify that the Minister must publish the charge for the forthcoming year in the 

Gazette by the 28th day of February. 

Other alternatives would be to enable charge setting orders to specify set charges with a formula for 

adjusting charges depending upon growth in the relevant unit of volume.  For example, in the Avsec 

context base prices could be set for each financial year at specified base volumes with a provision 

(again with illustrative numbers only) that if the volume forecast for the coming financial year is 

greater than the base volume for that year, the price will be reduced by 1% for every 2% that the 

volume is forecast to be greater that the base volume.  Similarly, if the volume forecast for the 

coming financial year is lower than the base volume for that year, the price will be increased by 1% 

for every 2% that the volume is forecast to be lower that the base volume.  

BARNZ asks that the Productivity Commission closely look at this issue.  The current long lead time 

for resetting charges, combined with the existing rigidity in the way charges are able to be set, is 

neither efficient for the Government or for users.  Introducing a level of flexibility, enabling the 

adjustment of charges during a pricing period, to reflect actual volumes within pre-approved 

parameters, is in the interests of all parties.  It is also, in our view, the option best suited to 

preventing the accumulation of excessive deficits or surpluses in memorandum accounts. 

 

R 13.3 The grounds on which a Regulations Review Committee can disallow a regulation should 

include that the regulator in developing and implementing a fee or levy has had inadequate regard 

for the economic framework set out in the Government’s guidelines for setting charges in the public 

sector. 

BARNZ strongly supports this recommendation.  The current situation of applicants needing to 

squeeze a review of the exercise of regulations to set charges into a claim of ‘an unusual exercise of 

a regulatory making power’ or a procedural defect is not satisfactory.  It leaves parties subject to 

fees and levies with no readily available means of ensuring those fees or levies were set at an 

appropriate level in accordance with Government guidelines. 
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R 13.4 The Auditor-General should introduce an enhanced programme of audits of regulators’ 

compliance with Government cost-recovery guidelines. 

BARNZ supports this recommendation.   

We also suggest that this enhanced programme of audits should include provision for parties subject 

to the fees and levies to be able to request that the Auditor-General conduct an audit, with the 

Auditor General being obliged to consider whether or not to agree to the requested audit (although 

not necessarily being obliged to undertake the audit).   

 

R13.5 Portfolio reviews undertaken within the Performance Improvement Framework, and/or the 

Regulatory Systems reports prepared under the expectations for regulatory stewardship, should 

review and report on the adequacy of the approaches to cost recovery of regulators within each 

portfolio. 

BARNZ supports this recommendation. 

 

R 13.6 The Government and Auditor-General should review the Treasury’s Guidelines for Setting 

Charges in the Public Sector and the Auditor-General’s Charging Fees for public sector goods and 

services to ensure that the guidelines reflect current knowledge about when and how to implement 

cost recovery.  Users of the guidelines (whether the two sets of guidelines continue or are 

combined) should: 

- Only have to go to one place for advice on any issue 

- Not receive conflicting advice from the guidelines; and 

- Be clearly informed about the scope of the entities and charges that the guidelines cover. 

BARNZ strongly supports this recommendation.  As a body representing users, having to work with 

two different sets of charging guidelines, which over-lap in places but seemingly not in others and 

which are the same or consistent in some areas but which have a slightly different emphasis or 

coverage in other areas (whether intended or unintended), is unsatisfactory and creates 

unnecessary confusion and additional work on parties subject to fees and charges.   

BARNZ’s very clear preference is for the two sets of documents to be combined into one 

unambiguous statement so as to eliminate the duplication of common material.    

 

R 13.7 The Government, when it reviews New Zealand’s cost recovery guidelines, should seek to 

collaborate with the review of the cost recovery guidelines currently being undertaken in Australia. 

BARNZ supports this recommendation. 
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R 13.8 That the Government consider whether those agencies that set or amend fees or levies can 

access adequate advice or experience from other agencies and departments. 

BARNZ supports this recommendation. 

 

We trust that the points made in this submission are clear and assist the Commission in finalising its 

report on regulatory institutions and practices. 

 

Yours sincerely, 

 

 

John Beckett 

Executive Director 


