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SUBMISSION TO NEW ZEALAND PRODUCTIVITY COMMISSION – 5 March 2012 

 

 

 

The International Container Lines Committee (“ICLC”) welcomes the opportunity to make this submission 
on the draft report published by the New Zealand Productivity Commission (“Commission”) on 12 
January 2012 concerning international freight transport services (”Draft Report”) 

The ICLC is an unincorporated working committee within the industry body Shipping New Zealand/New 
Zealand Association of Ship Agents.  Members represent all of the container shipping lines presently 
active in providing sea freight services into and out of New Zealand.  Since our previous submission in 
August 2011, a major Malaysian line, MISC, recently announced it will exit the New Zealand market and 
is leaving the ICLC, meaning the ICLC members are:  
 
 

ANL  

China Navigation Company 

CMA CGM  

COSCO 

Hamburg Sud  

Hapag Lloyd  

Maersk Line 

Marfret  

Mediterranean Shipping Company  

Mitsui OSK Line 

Neptune Shipping  

NYK 

OOCL  

Pacific Direct Line 

Pacific Forum Line  

PIL 

Reef Shipping 

Sofrana 

 

 

The ICLC exists to interface with the regulatory framework, Government stakeholders, and other industry 
groups on the operational requirements and policy developments within the container shipping sector. As 
such, the ICLC’s members are very familiar with both the domestic concerns of New Zealand importers 
and exporters, and international trade ramifications (via the overseas networks and head offices of 
member lines) of changing market circumstances and regulatory policy settings. 

The ICLC is not a commercial committee or “Discussion Agreement” forum and, as such, no commercial, 
voluntary pricing guidelines, marketing or competitive issues are discussed at ICLC meetings. 
 

Summary of submission 

In this submission, the ICLC confines its comments to matters concerning the regulation of international 
sea freight competition, principally set out in Chapter 11 of the Draft Report.  These matters have been 
canvassed extensively in other nations, and some aspects of their findings have been highlighted (albeit, 
selectively) by the Commission in its Draft Report. 

The ICLC agrees with some aspects of the Commission’s recommendations, in particular that: 
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• The present drafting of the international shipping exemption is untidy and inconsistent, with 
overlapping provisions in the Commerce Act and the Shipping Act. A singular exemption in the 
Shipping Act, administered by the Ministry of Transport, is supported. 

• The exemption should cover both inwards and outwards shipping from New Zealand. 

• All of the matters described by the Commission as “non rate-making” arrangements must remain 
fully exempt – if necessary, with some form of filing or registration process to be developed. 

In other important areas, the ICLC disagrees with the Draft Report findings and recommendations, and 
our comments below are grouped around 6 main points: 

1. The Draft Report contains definitional confusion and misconceptions over the different type of 
arrangements utilised in the shipping industry - notably, over the role of Discussion Agreements.  
Lack of clarity in definition must be resolved before any clear-thinking policy analysis can begin. 
Discussion Agreements are different to old style Conference agreements, and continue to play a 
vital role in maintaining stable and comprehensive international shipping services to New 
Zealand. Competition law exemptions are required, to capture the benefits of Discussion 
Agreements.   

2. Collaborative mechanisms such as Vessel Sharing Agreements (“VSA”) and others under the 
broad label ‘consortia’, are vitally important, efficiency–enhancing arrangements within sea freight 
markets.  These operate to the benefit of shippers and shipping lines alike, and we agree with the 
recommendation to retain that exemption. However, confusing comments in the Draft Report 
about “capacity management” should be removed, especially because international definition of 
shipping system structure (port calls, frequency, size of vessels) is generally determined by 
multiple leg or port to port volumes and multiple country trade requirements, where New Zealand 
market features may play little part in these arrangements. 

3. The Commission’s own analysis suggests that the current regulatory settings are working well, 
and that the market is generally competitive. The Ministry of Transport and others endorse this 
view.  The Draft Report does not demonstrate any evidence of a problem or policy ‘mischief’ in 
need of remedy. 

4. The suggested reform of international sea freight competition rules would take New Zealand’s 
policy framework far beyond those of its major trading partners, leading to international trade 
distortions and issues of comity between sovereign nations.  That may in turn jeopardise the 
quality and extent to which New Zealand’s freight markets can be comprehensively served by 
international shipping lines.  A degree of alignment with the Australian position, rather than 
creating divergence, is to be preferred. 

5. The proposed basis for repealing the shipping exemption is stated as being to guard against 
potential future abuses (an “insurance” policy).  This slender and speculative ground affords no 
basis for major reform of sea freight markets, especially without any evidence to justify the 
proposal. 

6. The necessity of tailored regulatory settings for international sea freight is nowhere more evident 
than as it affects Pacific Island trade – an area completely ignored by the Commission.  While the 
problems and unintended consequences of regulatory reform would be felt across all New 
Zealand trade routes, the Pacific Island routes present them most acutely and obviously. 
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1.   Lack of definitional clarity over the types of agreements in the shipping industry 

The Commission’s approach to classifying the different types of shipping agreements is inaccurate 
or misleading and has the potential to create confusion.   

Clarity of definitions, and a clear understanding of how those agreements operate in practice, is 
essential when trying to reach conclusions about the appropriate regulatory framework to govern 
international shipping agreements.  In addition, uncertainty about the types of agreements that may 
breach competition law, and where shipping carriers will need costly legal or economic advice, or 
potentially need to apply for formal clearance or authorisation, leads to inefficiency and wasteful 
compliance costs.  That alone has real potential to deter or water down otherwise beneficial 
business arrangements. 

Specifically, there are two definitional problems: 

• the approach to defining the different types of agreements as being either in a "rate 
making" or "non-rate making" category is simplistic and mis-characterises the agreements.   

• the loose references to capacity management or capacity-limiting concerns, in both the rate 
making and non-rate making categories, leads to confusion or inaccurate interpretation.   

For example, a Discussion Agreement could be relatively benign in terms of price effects, but, if the 
exemption were to be removed, it would still require considerable competition analysis and costly 
clearance or authorisation application. Equally, mere consortia agreements (which most would 
agree have many potential efficiency-enhancing benefits) may still require a close review due to the 
Commission’s apparent concern with “capacity management” arrangements. The Commission 
should recognise that consortia arrangements operating in New Zealand in fact service multiple 
trades/corridors and are not just based solely on New Zealand market interests.  

In terms of the taxonomy set out in Box 25 of the Draft Report (page 172-173), the ICLC submits 
that a broad brush label of “rate making” does not assist in clarifying the issues, and any reference 
to “capacity management” under the “rate making” label is misleading.  It is more helpful to focus 
upon the value and benefits found in Discussion Agreements, and we urge the Commission to 
review its classifications in light of these comments below.   

Discussion Agreements 

The Commission seems to have adopted a misconception, commonly found outside the industry 
that Discussion Agreements are effectively the same as the old Conference mechanisms. There 
are several key points which make Discussion Agreements very different to Conference 
Agreements: 

• Discussion Agreements are expressly voluntary and non-binding in nature. Parties are 
reminded of this for each meeting, and they may deviate from any consensus reached.  
Generic levels of voluntary pricing guidelines, expected market capacity, and many other 
industry issues are discussed - but members then revert to considering their own position 
and making their own supply-side decisions, individually and confidentially.   

• Any discussion of rates leads to guidelines or recommendations only.  In keeping with the 
non-binding nature, parties are free to decide not to follow any guideline. Many industries 
have historically had centralised information exchange or guideline arrangements, 
especially in the international trade and transport sectors, and sometimes they were 
mandated and made compulsory by government bodies.  The benefits in reducing 
destructive market volatility were seen as accruing to both supplier and customer in 
ensuring stable, regular levels of service and scheduling. 
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• Discussion Agreements do not discuss or agree any individual exporter or importer freight 
rates. Industry issues are discussed at a generalised level.  Individual shipper or consignee 
rates remain strictly confidential between them and their ocean carrier.  Each carrier’s 
decisions regarding customers are for it alone. 

• As stated, Independent Service Contracts are confidential between the shipper or 
consignee and their designated carrier. These cover many key aspects of service, in the 
confidential terms of agreement between the shipper or consignee and their ocean carrier 
including specific and individual terms such as: basic ocean freight, volume commitment, 
duration, key performance measure of indicators, penalties, reporting requirements, value 
added services.   

There has not been a ‘Conference’ in operation in New Zealand for at least eight years.  Any view 
that Discussion Agreements operate in that fashion is simply incorrect, and the ICLC disagrees that 
Discussion Agreements should be grouped with Conference agreements in this way.   
 
Discussion Agreements benefit both carriers and shippers in the long term, and should remain 
exempt - noting in particular that:  
 

• they do not discuss specific customer contracts or rates.  

• they do not compel parties to fix individual rates or terms - that remains up to each carrier, 
shipper, consignee relationship  to confidentially determine. 

• freight rate guidelines are developed at a generic level only.  

• information exchange is not per se illegal even under ordinary competition law. 

• the benefits in stabilising supply-side volatility in international shipping services are far 
greater than for ordinary product or commodity type markets.  

 
Another example of the lack of understanding of Discussion Agreements is the Commission’s 
concern to see aspects of the United States Ocean Shipping Reform Act 1998 (OSRA) 
implemented in New Zealand. The Draft Report discussion (page 176) of the ability of carriers to 
enter confidential individual service contracts is largely redundant, because Discussion Agreements 
already operate on this premise in New Zealand.  Individual freight rates or contracts with shippers 
are not discussed in the group. 
 
Since the existing operational structure of Discussion Agreements already confirms confidentiality 
to both shippers and carriers, the current environment already meets one of the Commission’s 
recommendations without any change needed (R11.2, summarised at page 172):  

“- allow exemption only for agreements that permit and protect confidential individual service 
contracts”.  

 
This point also demonstrates the interconnected and global nature of international shipping 
markets, and considerations of comity and harmonisation among nations. A key reason why 
Discussion Agreements in New Zealand voluntarily assure such confidentiality already is that 
carriers do not operate in a New Zealand vacuum – those member lines operating under the 
Australia, New Zealand and United States Discussion Agreements (ANZUSDA) effectively already 
govern their activities so as to comply with the OSRA and US Federal Maritime Commission 
requirements.  The parties to individual service contracts, i.e. shippers on the one hand and ocean 
carriers on the other, sign and operate under strictly confidential arrangements.  
 
Conversely, any moves in New Zealand to unilaterally reform this area of law have the potential to 
disrupt established processes with those foreign agencies. More will be said about international 
trade and comity below, but it is concerning that the Draft Report disregards those important 
aspects of international markets. 
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2.   Necessary and efficient vessel sharing and consortia arrangements are likely to be 
deterred 

An essential part of the effective working of the shipping industry is widespread use of VSAs, slot 
sharing and other collaborative or joint arrangements to provide a variety of services.  These are 
sometimes given the broad label of ‘Consortia’ arrangements, but VSAs are perhaps the most 
prevalent.  They are almost universally seen as beneficial and efficiency-enhancing, in bringing 
forth more supply and more firms to market.   

The Draft Report’s conclusion on VSA and non-rate making arrangements appears to be in R11.2 
(page 192) that these should remain exempt but with a filing/registration process.  The ICLC agrees 
with this in principle – since it is vital that these types of arrangements remain exempt.  However, 
problems then arise with Chapter 11’s continued reference to “capacity setting” or “capacity limiting” 
arrangements. 

An example of this can be found at page 190 of the Draft Report: 

“The Productivity Commission’s draft recommendation is that New Zealand’s exemptions for the types of 
agreement with the higher risk of anti-competitive detriment – ratemaking and capacity-limiting 
agreements – should be removed. Such agreements could still be authorised or ‘cleared’ (if the clearance 
regime for cartel provisions is enacted) under the Commerce Act. …  

 
This proposal retains an exemption for non-rate making agreements while exposing the types of 
agreements that have direct or indirect influence on prices and capacity to competition regulation under 
the Commerce Act.”     

 
The inclusion of matters which may have “an indirect influence on capacity” broadens the scope of 
the Draft Report’s proposal considerably and, we suspect, unintentionally.   
 
First, if the Commission perceives that Discussion Agreements have the potential to limit or 
constrain capacity, this should be more closely articulated and tested.  The introduction of a 
filing/registration process would enable proper information to be gathered by the Ministry before 
making any ill-considered regulatory reform. The underlying aim of Discussion Agreements is to 
create market stability and enable regular, consistent service provision to a variety of New Zealand 
ports. By looking to maintain market stability, Discussion Agreements aim to match supply and 
demand more efficiently in ever changing market conditions. 
 
This industry is one where forward planning is essential, to manage the logistics of having large 
assets with high fixed costs working routes with volatile demand.  Discussion Agreements serve to 
moderate that, by allowing exchange of information about projections for future developments and 
forecast demand in the trades.  This enables each member to (individually) then make better 
informed and more efficient decisions about the capacity each wishes to deploy, and whether to do 
so alone or within a VSA. Ocean carriers desire to carry cargo on board their ships, and need to 
carefully consider the inevitable overcapacity problems that characterise the industry. There is no 
rational reason to artificially restrict capacity so as to forego cargo/revenue that could be recovered 
against the heavy investment costs.   

 
Simply banning Discussion Agreements will take away the ability to plan future capacity needs for 
growth or innovation.  For example, a number of large exporters clamour for the carriers to deploy 
“Bigger Ships” or vessels with significantly larger TEU capacity than presently serve New Zealand.  
Even the exporters acknowledge that consolidation of carriers and port calls would be necessary to 
bring this about, and so usher in the reduced operating costs (through improved economies of 
scale) per TEU that the shippers argue could be achieved (see The Question of Bigger Ships paper 
by NZ Shippers Council, 2010, and various public submissions by Kotahi).  Such developments can 
only come about via the suppliers (shipping lines) having clear information as to the levels of 
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demand that might make it viable.  Discussions and collaboration amongst carriers facilitated by 
Discussion Agreement forums is a vital part of that process. 
 
Second, if the intent is to avoid more operational types of collaborative agreement being killed off 
by competition law constraints and compliance costs (and the ICLC agrees this should be the 
intent) then the Draft Report’s definitional confusion undermines that goal.  Any ordinary VSA or 
operational pooling arrangement can potentially be argued to have some impact on capacity 
setting.  If two or three carriers jointly provide a service or sailing, that may influence market 
capacity as opposed to the situation if each of them had provided the service.  The VSA does not 
have that purpose, but arguably could have such an effect.  In fact, more commonly if a VSA or joint 
capacity arrangement fails or is banned, the counter-factual is that no service would be provided by 
individual carriers on that route or at that time.  They would not take the risk of each running an 
expensive vessel only partly filled, given the expected demand on particular routes. So a market 
would otherwise be under-served or not exist.   

 
These agreements are similar to code sharing arrangements in the airline industry, insofar as 
efficient and cost reducing measures allow various lines to cover a range of ports, times and market 
coverage which would be cost-prohibitive to individual operators attempting to provide them alone. 
These are purely operational agreements, managing vessel schedules, port operations and the like, 
but could fall foul of poorly defined “capacity management” fears.  
 
Multiple carrier VSAs or consortia arrangements also offer exporters and importers a wider array of 
services and service levels, with varying price arrangements on single voyages to service their own 
unique needs, goals and strategies in how they market their own goods & services. 
 
Without a block exemption from competition law, carriers could potentially have to apply for 
clearance or authorisation for each individual agreement.   The low returns and value in each deal 
means they would simply disappear rather than incur that compliance cost. Even the legal and 
economic consultant costs required to assess potential compliance for an individual agreement may 
outweigh the returns in implementing that agreement.  If so, even though the net benefits of a set of 
such agreements to New Zealand will outweigh the net costs, carriers may be deterred from 
entering into those beneficial activities.  

“ - In relation to non-rate making agreements, it is unclear what proportion of these agreements would 
breach the Commerce Act (absent the exemption) and, if they would, to what extent these are 
ultimately beneficial for New Zealand. It is also unclear whether beneficial agreements would be 
deterred if the exemptions were removed. This is particularly the case given beneficial agreements 
could still be authorised, and may be able to be ‘cleared’ if the clearance regime for cartel provisions 
is introduced.” (Draft Report, page 171) 

 
VSA’s are purely operational in nature, while meetings/management under Discussion Agreements 
cover only generic trade and market issues.  The specifics of schedule maintenance, port rotation, 
terminal operations and on-board hardware and planning such as spare parts, deck weight/cargo 
calculations are in each set of confidential contracts. There is no collective negotiation on terminal 
contracts. These are arranged by the carriers individually with the various port companies.  To say 
that they could be saved by resort to the expensive and time consuming authorisation processes of 
the Commerce Commission, or by a clearance process yet to be enacted (let alone tested in 
practice) does not reflect the commercial reality of these type of contracts.  

 
Even in Europe, where the most far-reaching reform has taken place, the EU correctly concluded 
that the ability of carriers to jointly offer combined services provided a clear public benefit which 
would be lost if exemption was withdrawn. With an exemption, there would be a broader services 
scope and lower collective operating costs than otherwise could be offered by carriers individually.  
 
It is generally accepted by the industry that any registration process could be managed by the 
Ministry of Transport.  While it does not appear necessary, and will entail considerable compliance 
costs, lodging either discussion agreements or operating agreements with the Ministry could be 
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made workable. It is logical and less costly that this process rests with the Ministry, as the specialist 
industry body, rather than the Commerce Commission – in the same way that air transport code 
share agreements are treated.  

 
 

3.  No competition problem has been identified  

In light of the conclusion that markets are operating effectively and efficiently, are competitive and 
well served by a number of overseas lines, it is difficult to see what problem or mischief the 
Commission’s report identifies.   
 
In the ICLC’s view, the existing positive state of market affairs is fostered and supported by 
Discussion Agreements and other collaborative arrangements.  These arrangements recognise the 
global shipping industry’s unusual cost structures, and the cost/revenue challenges in providing full 
service to a remote small economy like New Zealand.  Stability, reliability and a guaranteed range 
of port call services are key requirements highly valued by New Zealand customers, especially 
those needing certainty that their exports will get to international customers regularly and on time.  
The existing competition exemption and the use of Discussion Agreements assist in ensuring that.   
 
Where the Draft Report implies the market is competitive despite the exemption, ICLC believes the 
correct causality is that competitive service outcomes currently exist in part because of the 
exemption.  Maintenance of reasonably wide levels of service, even in the face of declining sea-
freight rates, is evidence of that. 
 
It is not just shipping lines that hold this view. The Ministry of Transport supported that position in its 
submissions to the Commission:  

• In the Ministry’s considered view, the operation of various agreements has no detrimental 
commercial impact on the market: 

 
“Irrespective of attitudes within New Zealand, collaborative arrangements by international 
shipping are an international ’fact of life’ for global trade. There are a wide range of such 
arrangements, some of which have no connotations of market power issues. 

 
We are not aware of any evidence in New Zealand’s situation that these types of 
collaborative arrangements have increased freight rates above market levels, as opposed to 
simply reflecting changes in market rates.  We believe, in any case, that changes in global 
shipping markets (as seen with the 2008/09 global economic recession) have far more 
impact on freight rates for New Zealand shippers than the particular collaborative 
arrangements for the international trade lanes involving New Zealand’s exports and imports.”  
(page 5) 

 

• In fact the Ministry, as the specialist expert body responsible for the shipping sector, 
suggests that any increase in regulation or restrictions would have a detrimental impact on 
the public welfare of New Zealand in its effects on the import and export sector: 

 
“The Ministry considers that additional economic regulation of international shipping could 
potentially make the New Zealand economy worse off. This is because of the following.  
 

• New Zealand needs international shipping, but New Zealand’s international trade is 
only a very small proportion of global trade. 

 

• Collaborative arrangements are the norm for international shipping (although each 
line will always assess whether its best interests are served through cooperation, 
acquisitions or internal growth).  

 

• If New Zealand were to impose requirements on international shipping that were 
more restrictive than those applied elsewhere in the world, it would in effect be 
expecting international lines to change their standard ways of operating throughout 
the rest of the world for the sake of relatively minor cargo volumes in New Zealand.  
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• There is a risk that any additional compliance costs could discourage some 
shipping lines from coming to New Zealand. We think there may be some examples 
in international air services (Cargolux and Garuda International) which show that 
regulation of international transport can be a contributory factor affecting choices 
about operations to New Zealand.  

 
Therefore, there is a potential for increased economic regulation of overseas shipping in 
New Zealand to make the New Zealand economy worse off by reducing its access to 
international shipping services. This in turn would tend to reduce competition between 
international shipping services to New Zealand. The Ministry supports the view that ’more 
supply’ is better than ’more regulation’ in promoting competition between shipping lines.”   
(page 6) 

 
It is disappointing that the Commission appears to pay little regard to the most up-to-date view from 
the specialist industry authority.  The old adage “if it’s not broken, why try to fix it?” seems apposite 
for the Draft Report’s Chapter 11.  To put it another way, the Commission has moved to prescribe a 
remedy (removal of the exemption), for a problem that has not been identified (any abuses of 
competition) and has been expressly rejected by the Ministry of Transport, a well-informed and 
impartial submitter. 
 
 
4.   Leaping ahead of New Zealand’s main trading partners would risk damaging trade 
relationships and our economic competitiveness 
 
The Draft Report significantly understates the trading and international community risks that would 
come with repealing the shipping exemption.  Ultimately, the problem is that while New Zealand is 
heavily dependent on shipping, these are truly international markets over which the country has 
little control (and, at less than 1% of world trade, little influence).  Making radical regulatory reform 
ahead of our trading partners is likely to see New Zealand businesses end up having less influence 
over industry developments in future, not more.  
 
Asia-Pacific region policy models are more relevant to New Zealand than the EU  
 
New Zealand’s largest trading partner nations are, in order, Australia, China, the USA and Japan 
(based on NZ Trade & Enterprise data). The EU is 5th on this list, and declining, while other Asian 
economies are fast catching up (Korea, Taiwan, Hong Kong, Malaysia, Indonesia, Singapore, 
Thailand and the Philippines).  In light of trading bloc successes and priority negotiations in recent 
years (Singapore, China, India, Thailand and the Trans-Pacific Partnership and beyond), MFAT’s 
policy concentration is unquestionably on integration and harmonisation with the Asia-Pacific 
region, not Europe. 
 
More generally, Asia-Pacific is generally recognised as being the driver of growth and trade 
prosperity post the Global Financial Crisis (“GFC”)and euro zone crises, not the old economies of 
Europe.  Specifically for our shipping industry, much more of New Zealand’s containerised trade 
goes into Asia and, even if going to Europe, is frequently transhipped somewhere in Asia.  And 
note, for instance, there is no local Discussion Agreement involving European trade.  Our direct and 
most relevant trade routes or hubs are in the US, Singapore, and the rest of Asia, Australasia and 
the Pacific.  Even leaving aside the huge geographic and economic differences, why should the EU 
serve as any kind of model or a comparator for New Zealand shipping circumstances? 
 
The Draft Report does highlight the fact that New Zealand’s major trading partners, have 
considered the arguments on all sides and opted to retain the immunity, in some cases with an 
effective registration process.  Most notably, Singapore, Japan, China, Australia, the USA and 
Canada have all extensively evaluated the issues and decided to keep the exemption for shipping.  
Other important Asia-Pacific nations, such as Korea and Taiwan, have not publicly run an 
investigation, but have a long-standing exemption that continues unquestioned. If anything, it is the 
European Union’s 2008 approach that is the “outlier” or unique.  
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The APEC Guidelines also expressly noted member nations’ “objectives to foster harmonization of 
shipping policies in the APEC region (34

th
 Annual Transportation Working Group Meeting, June 

2011, Preamble).  That should be of greater influence on the Commission’s real-world assessment 
of New Zealand’s welfare interests, not an ideological preference for EU policy settings. 

The evidence on the EU 2008 reform suggests it has made markets worse 

The Draft Report made finding F11.3 that the EU reforms dispensing with the block exemption: 

“... have not led to material degradation in the quality of shipping services, and may have resulted in 

some improvements as a result of greater competition”. (page 182) 

With respect, that conclusion is against the weight of available evidence concerning the EU 2008 
changes.  The independent studies that have come out all lean the other way – suggesting negative 
market outcomes have resulted from the change. 
 
The most recent and most comprehensive analysis of the impact of this repeal is the United States’ 
Federal Maritime Commission’s Study of the 2008 Repeal of the Liner Conference Exemption from 
EU Competition Law (“FMC Study”), just released in January 2012.  The primary focus of the FMC 
Study was the effect of the EU’s repeal on US liner trades.  However, it also addressed what 
impacts the EU expected to occur following repeal of the exemption, and whether those impacts in 
fact occurred.   
 
According to the FMC Study, the European Commission’s “primary expected benefit was a repeal-
driven price decrease in EU trades” (page 218).  The FMC Study made the following conclusions 
(at page 218-19) on what the actual impact of the repeal of the exemption was:  
 

• The repeal does not appear to have caused a decline in freight rates or other charges. 
Rates did decline, but this was more likely to be due to the dramatic impact of the GFC.  As 
for ancillary charges, expectations of post-repeal reductions in charges do not seem to 
have been fulfilled.  

• There was no persuasive evidence that the repeal either improved or hurt service quality. 

• The impact of the repeal on rate stability appears to have been an increase in volatility.  

• The impact of the repeal on market concentration appears to be increased concentration 
suggesting that, in the absence of a forum for carrier discussions and information sharing, 
market concentration may increase more rapidly (Executive Summary, page x). 

 
Two issues complicated the FMC Study’s findings.  The first was that the GFC in its own right 
produced decline in trade volumes.  As well, the EU’s repeal of the exemption occurred at the end 
of a number of other regulatory interventions that had already limited any market power of carriers.  
Notwithstanding that, the evidence clearly suggested the EU reforms had not led to improved 
market outcomes.   
 
The FMC Study is consistent with the earlier report of Japan’s Ministry of Land, Infrastructure, 
Transport and Tourism, referred to in the submission of the Japanese Shipowners’ Association to 
the Commission’s Issues Paper.  That submission also referred (at pages 2 and 3) to other primary 
data that independently supports both the FMA Study and the Japanese Ministry’s conclusions. 

While the ICLC acknowledges that the evidence available is not yet conclusive, so far it all points in 
one direction: that market outcomes are worse since the EU 2008 changes.  (To the extent that the 
Commission’s F11.3 might be based upon the earlier 1998 OSRA reforms; as indicated above this 
is irrelevant for New Zealand because such reforms are already part of the New Zealand market 
and hence any benefits have long since accrued and become part of the status quo case).   

Harmonisation with Australia’s actual policy position, not a discarded suggestion, is 
important 
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The Commission’s interpretation of the situation in Australia (Draft Report, pages 191-192) is 
perplexing.  The discussion of Australia’s regulatory regime is limited to the Australian Productivity 
Commission’s (“APC”) 2004 recommendation that similar exemptions in that country’s competition 
law be removed. Vagueness about the status of the APC’s recommendation (suggesting that it is 
“not clear” when or if the recommendation will be followed) completely ignores the fact that the 
Australian Government carefully considered the recommendation and consciously rejected it in 
August 2006. That indicates a clear lack of policy support for repeal of the Australian exemptions.  
Misplaced reliance on a discarded recommendation by the APC does not underwrite any such case 
for reforms in New Zealand. 

The recommendation that New Zealand remove the exemption is also surprising because:   

• It is inconsistent with the approach taken in developing proposals to criminalise hard-core 
cartel conduct, where a key driver of MED’s reform is to ensure consistency with Australian 
law;  

• Revisiting policy recommendations which were rejected in Australia is inconsistent with the 
two nations’ express desire to harmonise outcomes in the Single Economic Market: 
“Competition policy: Firms operating in both markets are faced with the same 
consequences for the same anti-competitive conduct.” (Single Economic Market Outcomes 
Framework as identified in Prime Ministers Rudd and Key joint statement of intent, 20 
August 2009); 

• The Draft Report fails to analyse the risks in creating a significantly different policy setting 
with our major trading partner, especially where firms can choose to operate seamlessly 
from Australian hubs. 
 

These points are sufficiently serious to consider further because in a series of interconnected 
markets like shipping, with various regulators and courts increasingly claiming extra-territorial 
jurisdiction, global compliance matters will be determined by the jurisdiction with the most onerous 
rules.  For example, even if New Zealand law is technically wider in its exemption, in practice 
Discussion Agreements here operate to ensure compliance with the regulatory system faced by, 
say US or Australian participants.   Conversely, if New Zealand takes more radical reform, it creates 
a real compliance problem for offshore participants. Given the small size of the New Zealand 
market, some may choose to simply opt out. 

 
This slightly cavalier approach towards comity with trading partners (especially Australia) is 
particularly concerning when the Commission:  
 

• identifies no clear competition mischief within the status quo; but  

• acknowledges the obvious risks in racing ahead of our trading partners (echoed by many 
submitters, see Draft Report, page 186); and  

• has done no cost-benefit analysis of the likely consequences of its recommendations. 
 

“While removing the exemption can be expected to deliver benefits from increased competition, such 
benefits are unlikely to be decisive for New Zealand’s economy. Moreover, there could be risks for 
New Zealand to move radically ahead of other countries and, in particular, ahead of Australia which 
still maintains such exemptions.” (Draft Report, page 171) 

 
In the ICLC’s respectful submission, the summary passage quoted above is telling.  The “expected 
benefits” are unproven but, as the Commission says, not “decisive” (i.e. not material) - while the 
risks are significant.  Shipping markets are globally linked, more so than most markets given 
shipping’s role as the very conductor of international trade flows.  Reforms to New Zealand’s 
regulatory framework may damage our international competitiveness relative to other countries, 
particularly neighbouring Australia.  
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Despite recognising these concerns, the Commission’s view is that coordination between New 
Zealand and Australia, while desirable, is not essential. This conclusion appears to lack analysis or 
quantification of the potential impacts for New Zealand’s international competitiveness.  Nowhere 
does the Draft Report address this topic as carefully as the passages noted above from the Ministry 
of Transport submission (and in other submissions). 
 
 
5.   The rationale for recommending reform, rather than continuing with the status quo, is 
speculative and not evidence-based 
 
The Draft Report does not clearly identify the policy problem to be ‘fixed’, and does not articulate a 
clear rationale for why it considers policy reform (repealing the exemption) would be likely to deliver 
better productivity and economic welfare outcomes.  It fails to rigorously assess this repeal proposal 
against the outcomes evident now from the existing framework. 
 
The problem appears to start with the Commission’s restating of the question from its own 
Ministerial Terms of Reference (“TOR”).  That reference states that the Commission is to 
investigate the effectiveness of New Zealand’s current regulatory arrangements for international 
shipping and must identify the “potential costs and benefits of alternative regulatory arrangements 
with international comparisons.” (TOR, page 2).  

That requires the Commission to examine the costs and benefits of the current regulatory 
approach, evaluate them against any alternatives, and to determine whether there is an evidential 
case for change.  

The NZPC, however, restated the enquiry in much looser form as whether the regulatory 
arrangements “impede New Zealand exporters and importers from enjoying competitive 
international shipping services.” (Draft Report, page 172).  This is not merely semantics; it 
inappropriately draws the focus away from whether there is a compelling reason to change. Only 
careful cost-benefit analysis of the foreseeable implications of removing the exemption can inform 
that.  For purposes of the Draft Report, it does not appear that was carried out.  

To the extent the evidence was carefully evaluated, the Draft Report in fact confirms that “current 
market conditions for international shipping to and from New Zealand appear to be competitive in 
spite of the existence of the exemptions” (page 190) and that New Zealand “seems to be relatively 
well served” (page 179).   Therefore, any benefits would appear to be minimal. 

Rather than quantifying the benefits and costs to New Zealand of the current regulatory 
arrangements, and any alternatives, and comparing them with each other; the Draft Report moves 
swiftly to conclude that “there seems no basis to presume that this class of agreements should be 
presumed to be in the public interest” (page 190) and therefore there is no reason for retaining the 
exemption.  No clear analytical approach is apparent here. In the ICLC’s respectful submission, 
better evidence is required before drawing a conclusion that the current arrangements are not in the 
public interest or that there is a better alternative.  

Such a conclusion is also against the weight of evidence provided by submitters – in particular the 
Ministry of Transport. The Commission ignores the Ministry of Transport’s concluding comment that 
it considers that “additional economic regulation of international shipping could potentially 
make the New Zealand economy worse off.”  

Arguably, the Commission has conducted the wrong analysis by failing to act within its TOR, failing 
to conduct a cost benefit analysis and by giving disproportionate weight to certain evidence that 
appears to support a value-judgement in favour of repealing the exemption. 

Why is the shipping industry different? 

The Draft Report concluded that:  
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“… there seems to be little reason why international shipping should be treated differently to other 
industries by having an automatic exemption for agreements, without any analysis of the actual 
impacts of those agreements.” (Draft Report, page 171) 

The evidence relied on for this conclusion is weak. The Commission should have more carefully 
analysed aspects of the global shipping industry and in particular the way New Zealand markets 
relate to global shipping services.  Some of the endemic features of the industry are well-
recognised, such as:  

• Hugely capital intensive industry investment in large vessels.  

• High fixed operating costs for components such as fuel, crew, insurance, berthing fees. 

• The need to maintain a regular schedule on a given route over very long distances, which 
requires committing multiple vessels to that specific route to ensure frequent, regular port 
calls.  

• Changing peak and off-peak demands, as well as inwards and outwards volume 
asymmetries, which lead to structural overcapacity problems on some routes.  

• A combination of low marginal costs and high fixed operating costs mean that ‘rate wars’ 
can spiral downwards so quickly that carriers may simply exit a particular route or port call. 
That would leave shippers with modest short-term price gains and then significant long-
term loss of consumer choice. 

• Discussion Agreements and Consortia Agreements effectively assist in creating stability for 
shippers and consignees in markets subject to ever evolving conditions. 

Recently, and directly relevant to New Zealand as a member economy, the APEC June 2011 
Guidelines Related to Liner Shipping acknowledged the special character of shipping as an 
international activity.   

New Zealand’s economic and geographic circumstances mean that even more attention should be 
paid to the special industry challenges in providing comprehensive shipping services to this country.  
Other important distinctive features for New Zealand include:  

• Very high fixed costs relative to the long distance and low volumes of cargo. 

• A significant disadvantage in scale and buying power for New Zealand where international 
markets and ability to switch supply exists - carriers have almost complete supply-side 
substitutability, and a marginal increase in compliance costs or business disadvantages in 
New Zealand could undermine the business case to increase supply into New Zealand or 
maintain marginal services at the very least (increasing costs for local customers).  

• New Zealand’s export-focused economy and need for consistent international freight 
service means that the market demand curve is highly inelastic and any reduction in supply 
will result in a disproportionate reduction in consumer surplus. 

• New Zealand’s geographical isolation means that it sits at the very end of international 
trade routes and does not benefit from economies of scale or density that other countries 
possess (eg trade hubs such as Singapore and Dubai).  This is a further reason why 
comparisons with decisions taken in the EU, the world’s largest trading bloc, should be 
approached cautiously as New Zealand’s circumstances and ability to command regular 
service are very different. 

• Imbalances in shipping flows (both for export volumes relative to imports and refrigerated 
containers/dry containers) combined with highly seasonal peaks due to the volume of 
primary produce exported make capacity management issues even more challenging and 
crucial on New Zealand routes.  
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The Draft Report recognises that, for an exporting country, dependable shipping connections 
between New Zealand and international markets are absolutely essential.  The local freight industry 
is already hampered by difficulties no other New Zealand industry faces. It is irrational to alter the 
regulatory framework to expose the shipping industry to higher risk and compliance costs, 
especially without any assessment of the harm this may cause. Particularly as there is no evidence 
of any existing or past breach of shipping and competition laws have been breached by or within 
the international shipping industry. 

The methodology apparent in the Draft Report can be summarised as, first, finding no evidence of a 
problem because markets are currently competitive; second, recommending reform to guard 
against a potential problem that may never eventuate; and third, making those assumptions without 
proper evidential foundation or cost-benefit analysis including the risks that reform would entail.  
Such methodology would fail to meet many of the criteria in the New Zealand Treasury’s Best 
Practice Regulation Principles and Assessments (Annex C to the Treasury’s Briefing to the 
Incoming Minister of Regulatory Reform, Report T2011/2565, December 2011). Notably, a risk 
based cost-benefit framework or empirical foundation to regulatory judgements is entirely lacking. 
 
6.   Issues most affecting Pacific Islands regional carriers  
 
Within the ICLC, all international shipping lines view removal of exemption with concern, but a 
number of smaller lines operating between New Zealand and the south west Pacific (Neptune 
Pacific, Pacific Direct Line, Pacific Forum, Line, Reef Shipping, and Sofrana Unilines), would most 
acutely suffer.  These Pacific carriers wish to specifically draw attention to several other concerns, 
reflective of their circumstances. 

First, it is of serious concern that no distinction has been acknowledged in the Draft Report between 
global shipping characteristics as a whole, and the particular economic, logistical, commercial and 
social attributes of Pacific Islands trades.  Indeed, no consideration appears to have been given to 
the Pacific at all. 

 
These lines generally carry basic, grocery-type commodities and necessities such as building 
materials to the various Pacific Islands.  They do so in relatively small volumes, over relatively long 
distances, to undeveloped and impoverished markets.  There are only limited volumes for the 
return, southbound legs into New Zealand.  These circumstances render service rationalisation, 
careful tailoring of capacity to match demand, and some certainty around pricing, vital - in order that 
reasonable service levels can be sustained in these trades. 

Second, whilst uninhibited competition in all aspects of liner shipping appears to be favoured 
philosophically by the Commission, its practical effect could be to damage the collaborative 
behaviour that is necessary in the region, and undermine New Zealand’s regional trade and foreign 
affairs interests.   

In delivering cargo to the Pacific Islands, the regional carriers are the instruments of almost all 
regional trade between New Zealand and this sphere of economic interest.  They deliver New 
Zealand’s development aid (and disaster relief) to the region; and they actively implement New 
Zealand’s strategic and constitutional linkages with many of the various Pacific island states and 
territories.   
 
While a purely theoretical economic point of view, might argue it desirable to maximise the potential 
for other participants to enter these trades, the economies of these small, dispersed trading islands 
make new entry and support by many suppliers virtually impossible.  Moreover, the political 
economy of the status quo, facilitated by the Commerce Act exemption, is a far better reflection of 
New Zealand’s interests and all aspects of the supportive relationships between New Zealand and 
its Pacific neighbours. 
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Further, in the event that a requirement to seek clearance for capacity-management and rate-
making arrangements were to be nonetheless imposed, it is inevitable that the regional carriers will 
bear the brunt of the proposed new regulatory framework.  Compliance costs will be out of all 
proportion to their scale of operations, financial returns, and also the supposed risk of the 
presumptively anti-competitive conduct in which they are said to engage.  Viability of service to 
some destinations would be seriously threatened. 

The regional carriers include relatively small, privately held shipping lines, operating very much at 
the third tier (and below) of global shipping.  The smallest container ship in Pacific islands service 
out of New Zealand has a capacity of only 61 TEU; some of the joint venture trades deliver less 
than 30 TEU per sailing to individual ports serviced by them.  Some Island destinations do not even 
have ports, necessitating instead lighter operations from outside the reef. 

The regional carriers are confident that they have a compelling case for the exemptions to which 
their joint venture, vessel sharing and other cooperative service arrangements are currently entitled.  
However, based on existing procedures for competition law clearances, the significant cost of 
establishing that case would fall on the least resourced players in the liner shipping industry – 
notwithstanding that they are probably the most deserving of exemptions.   The costs of 
representation, advice, regulatory compliance and potentially expert evidence, on an inquiry, 
clearance, or investigation would inevitably have to be passed on to shippers and consignees.  It 
would thereby reduce rather than increase the overall efficiency and productivity of these particular 
trades and in all likelihood would result in some marginal routes closing altogether. 

International shipping lines see New Zealand as a small, not particularly lucrative, market at the far 
end of the global shipping supply chain, characterised by high costs to serve.  New Zealand 
exporters and importers generally understand these realities of their distance and scale.  The same 
disadvantages apply to the position of Pacific Island exporters and importers, only exponentially 
more so.  

In both cases, arrangements which share information and capacity, have historically incentivised a 
good level of market entry and service over the years, as they make efficient use of matching 
available capacity against likely demand, and help minimise the financial risk of failure of a 
scheduled service.  In the case of the Pacific Islands, it is an important aspect of New Zealand’s 
foreign aid policy. 

 

Concluding comments 

Since virtually all the shipping lines serving New Zealand are international businesses, it would be 
rational for them to switch away towards more attractive international markets if New Zealand 
service collaboration becomes unsustainable or too costly.  Falling freight rates, loss-making routes 
and uncertainty of volume at some ports has already led some lines to drop peak season loader 
ships that have been a regular part of New Zealand markets in the past. 

Unilaterally adopting a New Zealand regulatory framework that disregarded the current Australian, 
US and other Asian regimes may also lead international businesses to reconsider their operations 
in New Zealand. 

There were, until recently, 20 shipping lines servicing New Zealand ports for container traffic, 
providing a wide range of scheduled times, prices, and service aspects (as indicated previously, 
MISC chose to exit container shipping services towards the end of 2011).  The number of lines for 
whom high levels of service to New Zealand ports would be feasible and attractive may well reduce 
if there is radical reform of the regulatory settings.  They can easily deploy their highly mobile 
assets elsewhere.   
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The Draft Report recognises (page 5) that for New Zealand customers, value is not all about paying 
the lowest price.  Rather, what matters “will be access to a menu of logistics 
services....requirements”. Volatility in supply should be seen as a problem for New Zealand 
customers as much as for the shipping lines. If regulatory uncertainty were to lead some lines to 
exit, the levels of consumer choice currently available in the market, and the quality of service, will 
inevitably reduce. 

The New Zealand market is a unique one with great distances between trading partners. To attempt 
to force a legislative change on the international shipping industry, a change which is in itself 
unique and contrary to its major trading partners, is ill advised. 

If the main goal and direction of the Commission is to ensure competitiveness and protect the rights 
of New Zealand shippers and consignees, then there are multiple examples of regulatory regimes 
worldwide that have addressed such concerns. Simply adopting a policy that precludes Discussion 
Agreement mechanisms and (potentially) operational consortia agreements is too simplistic, 
ineffective in the face of truly cross-border markets, and would lead to a lack of sustainability of 
international shipping options for the New Zealand market. 
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Summary of the ICLC’s position on specific findings and recommendations in chapter 11 of 
the Draft Report: 

Chapter 11 Draft Report 
Finding/Recommendation 

ICLC submission or comment (summarised) 

 
F 11.1 
Cooperation agreements between international liner 
shipping carriers have historically been exempt from 
the full application of domestic competition laws. The 
policy rationale for these exemptions was that 
price/capacity fixing and revenue pooling etc. were 
needed to ensure reliable liner shipping operations. 
As such, the public benefits of the agreements were 
taken as so likely to outweigh any anti-competitive 
detriments that there should be no onus on carriers to 
prove that they do so. 

The policy rationale for reliable, regular and 
widespread service/scheduling remains strong and 
necessary for New Zealand today.  Our major trading 
partners continue to consider that public benefits 
justify an exemption. 
 
While a concern with collusive price fixing might be 
legitimate, historic conference agreements no longer 
operate in New Zealand, and Discussion Agreements 
involve voluntary, non-binding, guidelines. The Draft 
Report's analysis therefore needs better definitional 
clarity. 
 

 
F 11.2 
Compared with other approaches, New Zealand’s 
regulatory regime for international shipping is an 
outlier in that the exemptions apply widely and largely 
without the limiting conditions that are found 
elsewhere. Moreover, there seems little logic for 
having two somewhat different exemptions, which 
give rise to complexity and uncertainty and to 
inconsistent treatment of importing versus exporting. 
 

 
NZ’s regime is not an ‘outlier’, especially considering 
our Asia–Pacific trading partners (Japan, Singapore, 
China, the US and Australia) all retain the shipping 
exemption. In fact the EU is alone in revoking the 
exemption. 
 
If by “limiting conditions” the Commission means a 
public form of registration process to obtain the 
exemption, then that would better align with our 
closest trading partners. 
 
The ICLC agrees that there seems little logic to 
having separate overlapping exemptions - one 
singular exemption in the Shipping Act regime and 
administered by the Ministry of Transport is the most 
sensible solution. 

 
F 11.3 
The balance of the limited evidence that exists 
following the changes in shipping regulation in the US 
in 1998 and the EU in 2008 appears to favour the 
view that these changes have not led to material 
degradation in the quality of shipping services, and 
may have resulted in some improvements as a result 
of greater competition. 
 

 
The changes to the US regime were not comparable 
to the EU reforms – the US retains the exemption 
with improved regulatory filing and reporting 
requirements. 
 
Although the evidence is limited, it actually suggests 
increased price volatility and market instability since 
the EU reforms.   
 
The most recent FMC 2012 study, and other 
evidence from Asian carrier associations, all points 
towards negative results, not improvements from the 
EU reform. 

F 11.4 
Most evidence suggests that the international 
shipping industry serving New Zealand is competitive. 
This, combined with evidence that ratemaking 
agreements are not in widespread use, indicates that 
removing the exemptions is unlikely to result in a 
decisive improvement in shipping services. The 
benefit of removal is more likely to lie in insurance 
against a future degradation of outcomes for New 
Zealand through carrier collusion as the market 
moves into a position of more constrained supply. 

 
The ICLC struggles with the false logic demonstrated 
here: 
 

- if the market is working and competitive, it 
suggests there is no need for change.   

 
- If there is no decisive improvement likely, 

then why is it rational to make the change?   
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 The supposed benefit is entirely speculative as to the 
future.  It has no evidential basis, and takes no 
account of the countervailing costs and risks in 
advancing policy reforms well beyond Australia and 
key trading partners. 

R 11.1 
Exemptions for the types of agreement with the higher 
risk of anti-competitive detriment – ratemaking and 
capacity-limiting agreements – should be removed. 
These arrangements should have access to the 
authorisation and clearance mechanisms in the 
Commerce Act. 
 
There should be a transitional period to allow the 
agreements in place at the time the exemption is 
repealed to continue until their compliance with the 
Commerce Act has been tested. 
 

 
Discussion Agreements do not fall into the same 
category as Conferences.   
 
Should increased regulatory reforms be 
recommended for international shipping (wherein we 
do accept a proposed regime of oversight, filing and 
monitoring practices) we need to caution the 
Commission that this needs to be overseen by the 
Ministry of Transport who have more detailed 
knowledge of trade and transport issues.  Any new 
oversight process that is not intimately familiar with 
international shipping and trade will prove detrimental 
in terms of cost and speed of doing business for 
shippers, consignees and international transportation 
providers. 
 
With any policy/law change a well signalled 
transitional period is clearly sensible and required. 

 
R 11.2 

• The exemption for non-ratemaking agreements 
should be retained in the Shipping Act 1987 and 
be conditional on filing agreements with the 
Ministry of Transport for placing on a public 
register. 

• The exemption and remedial regime should apply 
equally to outwards and inwards shipping. 

• The exemptions for international shipping in the 
Commerce Act 1986 should be repealed. 

• To be eligible for exemption, agreements must 
allow and protect confidential individual service 
contracts. 

 

 
The ICLC members: 

- Do not agree that any case has been made 
for repealing the exemptions. 

 
- Consider that the exemption should be 

retained for Discussion Agreements and all 
other forms of collaborative agreements. 

 
 
- Suggest that the “rate making/non-rate 

making” definitions are unhelpfully vague. 
 
- Agree that keeping a singular exemption in 

the Shipping Act, administered by the 
Ministry of Transport, is the preferred 
approach. 

 
 
- Although a public register process is 

intrusive, raises compliance costs, and is 
not necessary when the Commission has 
found existing markets are working well, 
members have no opposition to providing 
their agreements to the Ministry of 
Transport. 

 
- Agree that the exemption should apply to 

both outwards and inwards shipping. 
 

 
- Consider there is no issue with 

confidentiality of individual contracts, as the 
current system already protects this anyway. 
 

 
 

 


